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Title XXXV. Fine . C/ 6 , i. § 1,2 


CHAP. I. 

Of the Origin and Nature of Fines. 


§ 3* 

6 * p^jrkj^n of. 


5 9 . Fines taken from the civil Law. 
1 2 . irheti Ji>jl adopted. 


on j. 


Iffe landed property *fird became the fubjeCt 
of alienation, it was found neceffary to adopt 
fome authentic transfer, which might fecure 

the poffcffion. title of the purchafer. 


By the arttlent 



a charter of feoffment 


was, in general, the only*written infi* 4 &nent, whereby 
lands were transferred or conveyed : but, although this 
affurar.ee derived great authenticity, from the number 
of witneffes by whom it was ufually attefted, and the 
folemn and public manner in which livery of feifin 
was given, yet dill it may be fuppofed that inconveni- 
encies would frequently ai^jl f, either from the lofs of 
the charter itfelf, or from the difficulty of proving it 
after a lapfe of years ; thefe circumdances, probably, 
induced men to look out for fome other fpecies of af- 
furance, which fhould be more folemn, more lading, 
and more eafy to be proved, than a charter of feoffment. 


§ 2. Experience mud foon have difeovered, that no 
title could be fo fecure and notorious as that which had 
been quedioned by an adverfe party, and ratified by 
the determination of a court of judice ; and the inge- 
nuity of mankind foon found out a method of deriving 
the fame advantage from a fictitious procefs. 


To effeCt this purpofe, the following plan was adopt- 
ed : a fuit was commenced concerning the lands in- 

B 2 tended 





4 


Glanvill 

lib. 2. C. 20. 

aft. 256 a . 


77 V/<? XXXV. Ch. i. § 3 — 5. 

tended to be conveyed, and when the writ was fued 
out, and the parties appeared in court, a compofition 
of the fuit was entered into, with the confent of the 
judges, whereby the lands in queflion were declared 
to be the right of one of the, -con tending parlies. 

§ 3. This agreement being reduced writing, 
was inrolled among the records of the court, where it 
was preferved by the proper officer, by which means, 
it was not fo liable to be loft *^fedefaced, as a charter 
of feoffment, and, being a uld at all times 

prove itfelf. J^had alfo another advantage, that, be- 
ing fubflituted in the place of the fentence which would 
have been given, in cafe the fuit had not been com- 
pounded, it was held t6 be of the fame nature, and 
of equal force with the judgment of a court of juflice. 

§ 4. When this fpecies of agreement was coinpleat- 
ed, a writ iffued of courfe 10 the fheriff of the county 
in which the lands lay, in the fame form as if a judg- 
ment had been obtained in an adverfary fuit, directing 
him to deliver the poffieffion to the perfon who thus 
acquired the lands. 

§ 5. Tiie form which was firft adopted in this fpe- 
cies of affurance, has continued ever fince. To fhew 
the tenor thereof, and the difference between it and the 
charters which were then in ufe, it fhall be tranferibed. 


* There is a record of a fine in Dug dak's Qrigines Jurid\ciales % 
page g 2. dated 28 Hen , 2. anno 1 1S2, which is exprefsly mentioned 
to have been levied, becaufe the charter of feoffment* by which the 
lands had been conveyed, was loft* 

Hac. 



Title XXXV. Fine. Cb. i, § 5 , 6 . 

Hac eft finalis concordia fafla in curia domini rcgis 
ajnid Weflmonaflcrium, in vigi/ia beati Petri apojloli^ 
anno regni rcgis Henrici fecund i, tricefimo tertio , coram 
Ranulpho de Glanville , jujliciario domini rcgis , et coram 
h : R .mm r et a/iis fidclibus domini rcgis qui ibi tunc 
ad& ^^j^ ^^^ prior cm* edfratres bofpitalis Uicrufalem et 
W. T^^mSiormanum et Alanum filium fuum , quem ipfe 
attornavit in curia domini rcgis ad lucrandum et perdcn- 
dum , de iota te^^$^:0^dp,pertinentiis dc qua terra tot a 
placitum fuit intc%jmjS&$itia domini rcgis : fcilicet quod 
pr adieus W. et -ct tejiantur donationem 

quam Normanus pater ipftUsW. ipfis inde fecit , et illam 
terram totam quietam clamant de fe et haredibus fuis do - 
mus bofpitalis et prefato priori et fratribus in perpetuum 
et per liberum fervitium quatuor denariorum per annum 
pro omni feruitio et pro hac conceffione et teflifcatione et 
quicta clamantia prefatus prior et fratres bofpitalis clede- 
runt ipfi Wilhelmo et Alano centum folidos Jlerlingorum » 

§ 6. This fpecies of a flu ranee was called finis, or 
finalis concordia , from the words with which it begins, 
and alfo from its efl'e£t, which is to put a final end to all 
fuits and contentions.* It may be deferibed to be an 
amicable agreement or compeficion of a fuit, whether 
real or fiftitious, between the demandant and tenant, 
with the confent of the judges, and inrolled among 


* Et nota quod dic'd ur tails concordia f nails, eo quod Jinem imptnit 
negotiOy adeo ut n cuter litigantium ab ea de celcro potent recede re* 
Clan • lib . 8. c. 3 Finis ejl ext remit as uni us cujufque rei 9 et idco dic’d ur 
Jifffilif concordia quia imjontt Jinem litibus . Brath ^ 35 . 

b 3 


$ 

Gian. Hb. 8. 
c. 2. 


Dcfcrfption 

of. 


the 
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Title XXXV. Fine. Oh. i. $ 6—8. 

the records of the court, where the fuit is commenced, 
by which lands and tenements are transferred from 
one perfon to another, or any other fettlement is made 
relating to lands and tenements.* 

§ 7. To this mode of transferring 
hold, at common law, the ceremony of Kve^^ftifin 
is unnecefl'ary, not becaufe the fuppofition and ac- 
knowledgement thereof in a .pou^t, ■^I’ecord induces 
an equal notoriety, for in ancM^mes no fuch ac- 
knowledgement is made ; but beSrore lands acquired 

in this manner^ycre fuppofed to be recovered by 
* 

Ante f. 4. fentence of a court of juftice, and the pofleflion was 
delivered by the fheriff, in purfuance of a writ di- 
rected to him for that purpofe, which was equal in 
point of notoriety to the ceremony of livery. 

^ 8. A fine was from its inftitution more highly 
favoured and protected by the law, than any other 
kind of aflurance ; for if either of the parties refufed 
to adhere to it, there was a particular writ by which 

* Finis primo dicltur ritus vh folsnnis transferendorum pradiorum in 
curia regis civilium caufarum quo nihil fanflius hahetur vcl augujlius ad 
alienationcs ct harcdilates J1 ab 'iliendas .—T ranfutlionis coram rege duo 
crant genera , unum fimplici ejus charta enunciaium et tefiatum , aliud 
tanquam e compojita life proienicns ret judicati formam exhilet ideoque 
pints diflum quaji Hits terminus . Sed genus allbrum ( qui Jinis dicltur et 
Jrna/is concordia ) magts placuit quod prater tejliotiis magnificentiam , 
non folum ad jlahiliendas tranfaclionts fed ad rcfcindendas lites maxime 
valet , ideoque ah cmpiorilus tcrrarum tanquam facra anchor a culta ct 
admirata. Spelman’s Glofs, voce Finis . 


they 



Title XXXV. Fine. Ch. i. § 8 — io. 

they were compelled to appear, called querela de fine 
fado in curia domina regis. And if the fine was 
proved to have been duly levied, then the party who 
refufed to adhere to it, was attached, till he found 
rity for his compliance.* 


t 


Glanv. Ub. 1. 
c. 3. lib. 8. 
c * 3 » 4 » S< 


idea of a fine appears to have been origi- 
nally taken from the Tranfadio of the Civilians, which 
was an accom^^^^^tt|< a fuit already commenced, 
or an agreemepi^SSphg fome doubtful matter, that 
would otherwii^^PHpt the fubje£t of a fuit. Tranf 
adio ejl fuper re dubid, aut lite incerta , conventio non 
gratuita , aliquo dato , retento, vel 



Voet, Comp. 
Jar. 5 1. 


§10. Although no modern writer on the Englijh 
law has taken notice of this circumftance, yet the de- 
finition of a fine, given by Bradon , feems to be an un- 
doubted proof of it. Concordia inforo feculari idem ejl Brafi. 310. 
quod Tranfadio , et efi e Tr&$adio de Re dubia et life incer - a 81 
ta, aliquo dato , vel promiffo , vel retento , alite Tranfadio. 

From the fimilarity of thefe definitions, it appears 
clearly that the Englijh lawyer copied from the Roman; 
nor ihould it appear extraordinary that we are in- 
debted to the civil law for this mod ufeful fpecies of 


m In fome cafes, however, the civil authority was infufficient 
for this purpofe. Thus, Mr. Maddox has tranfcribed a record, by 
which it appears that Julian de Swadefield, fined to Kiug John in 
ICO marks and fix palfrays, per Jic quod Jinis faftus per cyrographum 
et perfinem duellt , inter ipfutn , et IV'tlhelmum de Curton , de feudo unius 
mitilU et dimidii cum pertin 9 in EUingeham cor am jufikiariU teneatur • 

B 4 afiurance. 
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Title XXXV. Fine. Cb. i. § 10-12. 


Vide Glaov. 
Prol. & lib. 
7. c» 1. 
Selden ad 
Flctam. 



a. 


affurance, when we confider how much our firfl: 
writers, Glanville and Bradon, have borrowed from 
Ju/linian*s Code, although fome of the more modem 
authors appear, either to have been ignorant of the 
obligations we owe to the Romans in this relpeQ:, or 
to have, from a miftaken prifaej been un- 

willing to acknowledge fnem. Lord Cohe\ however, 
feems not to have been ignorant of the origin of 
fines ; for, fpeaking of theirvl^mQjogy, he fays, — 
“ And the Civilians call this }^fl^^.^ 6 ncord, Tranf- 
- c adionem Judicialem de re imnmm 


.Antiq. Med. 
JLv. Tom. 9. 
pa. 449. id. 
463. 487. 


§11. The word finis appears to have been ufed as 
fynonymous to travfadio in the twelfth century ; of 
which feveral charters publilhed by Murat or i afford a 
proof. A part of one of them fliall be tranferibed. 
Pranfiadio inter Gerardum Comitem , &c. atque Atto- 
num Archiepifcopum Pifianum , anno nai . — In Eterni 
Dei Nomine , Amen. Bre r Sl Rccordationis qualiter 
Guardus Comes , &c. Finem fecit et Tranfadionem G ra- 
ti ano Vicedomino ad partem Fcclefia A rchieopif copat us 
Sande Marie et Vice Attoni ejufdem Ecclefie Archiepifi- 
copo , &c. de quinque Partibus integris de Curie de 
Bellora, &c. 


When Tr ft 
adorn cd. 

Coke Read, y. 
fclcnvd. 368. 


§ 12. It has been a favourite topic with our lawyers 
to enlarge very much on the antiquity of fines : 
fome have carried this idea fo far as to infift, that 
they were coeval with the firft rudiments of the law, 
qnd formed an original affurance; others have cop- 
tended that fines were well known in this kingdom 

before 



Title XXXV. Fine. Ch. i. §12, 13. j 

before the Norman conqueft.* But if it be admitted 
that the firft idea was derived from the civil law, and 
we truft this fatt has been fully proved ; it will follow 
th^f^es could not poffibly have been known in £«g- 
f° me t * me after the year ij 30, when a 
Pandeftl vfas found at Amalphi in Italy ; 
in' ’^^Pplince of which discovery, the ftudy of the 
Roman law fpread with uncommon rapidity ovor all 
Europe , not ifland, in which Roger 

firnamed VacaitB^K^iina brought over by Theobald 
a Norman abbo to tile fee of Canterbury in Selden ad 
the year 1 147, read public lectures Oxford c^a the j?^ tam » c * 7 * 
Roman law. 


§ 13. As a farther proof of this aflertion, it may OHg.jur. 92. 
be obferved that Dugdale and Madox , the two moll gfoDiffcrt?" 
diligent and learned enquirers into our ancient records 1 i- 
and charters, have acknowledged, that they could 
not difcover any traces 61 fines in this country before 

the reign of Hen. 2. who afcended the throne in 1155, 

* 

that is, thirty-four years after the introduction of the 
Roman jurifprudence ; fo that there can fcarce remain 
a doubt but that fines were firft adopted in England 
during the reign of Stephen , or his immediate Iug- 
ceffor. Hen. 2. And that we are indebted to Jujli- 
nian ' s Code for this part of our law. 


* It was not unufual in the Anglo Saxon times, for perfons to 
execute their contra&s in the county court, where they were wit-* 
neifed, of which Hides in his Differtatio Eptjlolaris , p, 29, 30* pub- 
I i/bed in the Thejaurus Lmguarum Septentrionaliwn , has produced 
two inftances, f>ut they bear no fort of rcfcmblauce to fines* 

TITLE 


( la ) 


Antient Man- 
ner of levying 
$incs. 


TITLE XXXV, 
FINE. 


« 

chAp. ii. 


Of the Manner of levying Fines . 


§ T. Antient Manner of levying 
Fines . 

7. Modern Manner . 

9. Original Writ. 

19. lAcentia Coneor £ V/'. 

20. King's Silver „ 

29. Concord . 

47. /oof or Chirograph . 

5 2 • /i* Proceedings on Fines 

mvjl be recorded . 

^4. A r o Averment againft the 
Chirograph . 



JBSWorzj- fo prevent 
r rom being complete 


58. Q /' the Proclamation s. 

68, Felony for one P erf on to ac- 

knowledge a Fine in the 
JName of another, 

69. what ‘Time a Fine is 
completed. 

72. When a Fine begins to ope* 
rate . 


Se&ionX, 

A FINE has, in the preceding chapter, been de- 
1 fcribed to be an amicable agreement or compofi- 
tion of a fuit, whether real or fictitious, between the 
demandant and tenant, with the confent of the judges, 
and inrolied among the records of the court, where 
the fuit was commenced ; by which, lands and tene- 
ments are transferred from one perfon to another, or 
any other fettlement is made relating to lands and 
tenements. 


§ 2. There is no fmall difficulty in afcertaining the 
manner in which fines were originally levied, on ac- 
count of the Tcarcity of materials for fuch an enquiry ; 

for. 



It 


Title XXXV. Fine . Ch. ii. § i — 4. 

for, except what is to be found in the cRflertation which 
Madox has prefixed to hi? Collection ofAntient Charters, 
and the few obfervations which Dugdale has made on 

Origines Juridiciales 9 nothing has 
bees^^ed, either Jbj our lawyers or antiquaries. 

fT'WMox feems to have thought, that a fine was 
not originally an accommodation of a fuit, in the ftrift 
fenfe of the - in fome of the moll: an-, 

tient fines writ appears to have 

been fued out, mfFfrry proccfs ufed, for the purpofe 
of bringing the parties before th^^purtj but they 
themfelves having accommodated the matters in difpute, 
and drawn up an agreement in writing called a cbiro- 
grapbum, which fignified a deed of two parts, written 
on the fame piece of paper or parchment, they then 
appeared in a court of juftice, where they acknowledged 
it as their agreement, and* mutually fet their feals to 
it j and, upon payment of a certain fine, it was in- 
rolled among the records of the court. Or elfe the 
parties entered into an agreement in court, where it 
was immediately reduced into the form of a chirogra- 
phuniy and recorded, and a copy delivered to each of 
the parties, 

§ 4. This idea is confirmed by the opinion of the 
judges in the abbot of Merton * s cafe, who faid, that a 
fine was nothing more than a covenant between the 
parties, recorded by the juftices ; and if it were before 
juflices of record, the parties being prefent, it was fttf- 
ficient; for the writ was fued out, only to make 

the 


I Inft. 143 
n. 4. Fleta 
lib. 3. c. 14. 
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the parties appear ; and if they - were prefent, and 
would appear gratis, it was unneceflary to fue out a 
writ, but they might make a final covenant by record 
of the juftices, and a fine was but a covenant of re- 
cord : from whence, it may be contended, thatfines 
were at firft exa£lly fimilar to ^he agreemen ich , 
in the time of the Anglo-Saxons , were entered drob at 
the county courts ; but a fine differs from thofe agree- 


ments in two very material cireumftances : firft, no- 
thing appears to have been paid ^I fcp ermiilion to enter 
into fuch an agreement ; and, fellSsilyV it was not in- 
rolled among the^records of the court. It may alfo be 
obferved, that this mode of levying a fine without an 
original writ, agrees exaftly with the tranfadio of the 
civil law, which was not always an accommodation of a 
fuit actually commenced, but an agreement relating to 
fome doubtful matter, which muft otherwife have be- 
come the fubjeft of litigation. Qbjedum five materia 
tranfadionis funt res dubia veTlUigiofa , de quibus fcilicet 
vel nunc Us ft, vel in futurum cjfe pojfit, aut mutuatur , 
nam litem motam ejfe nihil neceffe ef. 


§ 5. The obfervation of the judges in the abbot of 
Merton* s cafe, may alfo be accounted for on another 
principle. An original writ was not abfolutely nccef- 
fary in Bradon*s time to the commencement of a fuit, 
lor, if the defendant would appear in court without a 
Bra&. 41 3 b. writ, the judges might proceed in the fuit, tot erunt 
formula brevium quot funt genera adionum , quia nonpotP/l 
quis fine brevi agere, cum non teneatur alius fine brevi 
refpondere nifi gratis valuer it, ct ex hoc ei non injur iatur, 
cum feienti et volenti non fit injuria \ 

7 


The 
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The lav/ was, however, foon altered in this refpeft. 


If 


for, when Flcta wrote, an original writ was become 
absolutely neceflary : — thus, in fpeaking of the court 
of fi^j$tnon Pleas, he fays, Habet etiam curiam fuam Lib. 2 . c. 34, 
j darios fuos refidentes qui omnes recordum habent 
yi MjM$T$;coram eis filer unt p lac it at a , ct qui potejlatem 
hWenf de omnibus placitis et adlionibus realibus et perfon- , 
aUbus et mixtis , dum tamen warrantum per breve regis 
habuerint cognfegndfi^atn fine warranto jurifdiflionem 
non babent re que^^l^ tmne'm. ■ 


§ 6. It teems, however, to haw been very foon 
eflablithed, that no fine could be levied, unlefs upon 
a placitum or fuit actually commenced in the ufual 
manner ; for Glanville deferibes a fine to be an accom- 
modation of a fuit a< 5 tually commenced. Contingit Gian. 1 . 8. 
autem multoties loquelas mot as in curia do mini regis per c ' 1 * 
amicabilem compofitionem c£ final cm concordiam terminari y 
fed ex confenfu et licentia domini regis , vel ejus jufiiciari- 
orum , undecunque fuerit placitum , five de terra , five de 
alia re. It even appears, that fo early as the reign of 
Hen. 3., there was a particular placitum adapted to the ' 
purpofe of levying a fine; thus Madox has tranferibed Differt. f. 17. 
a fine levied in the 27 Hen.- 3. between Ranulph, abbot 
of Ramfey , and Matthew de hay bam. Unde placitum 

finis facli fummonitum fuit inter cos in eadem curia. 


§ 7. The modern manner of levying fines was fet- Modern Man _ 

tied by the ftatute De Modo Levandi Fines , 18 Ed. 1. «cr of levying 

laities* 

fla. 4., by which it was enafted, that no fine Ihould alnft.cio. 
thenceforth be levied, unlefs upon a fuit actually com- 
menced in the ufual way. So that a fine then became 


an 
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an accommodation of a fuit in the moil drift and tech- 
nical fenfe : and, fince the palling of that a£t, no ma- 
terial alteration has been made in the manner of levy- 
ing fines. 

5 b. § 8. A fine now confifts of five parts. j^^The 

Original Writ, ad. The Licentia Concordandi. 3d, The 
Concord. 4th, The Note ; and, 5th, The Foot, 
Chirograph or Indenture. 



5 Rep. 38 b. 


§ 9. When the parties have JjpSSST to levy a fine, 
the perfon to wh^rp the land is to be conveyed, com- 
mences an aftion or fuit at law againft the vendoi', by 
fuing out a writ of covenant againft him, the founda- 
tion of which is a fuppofed agreement or covenant that 
the vendor fhall convey the lands to the purchafer ; on 
the breach of which agreement the aftion is brought. 


As no fuit can be commenced in any of the courts 
of common law without an original writ, and as a fine 
is a friendly compofition of a fuit actually commenced, 
it follows, that no fine can be levied without an ori- 
ginal writ ; and the ftatute de modo levandi Jincs ex- 
prefsly fays, “ that the order of the common law will 
“ not fuffer a fine to be levied in the king’s court 
“ without an original.” However, if the judges per- 
Co. Read. 10. mit a fine to be levied without an original writ, it is 
% Init.513. not a bfolutely void, but only voidable. 


f Rep. 39 a. § 10. A fine may be levied on every writ by which 

l*p. Temp. l^ds may be demanded, charged, or bound ; or which 

Holt 3**. in any fort concerns land. Such as a writ of mefne, 
Shep.Tou. 4. J 

warrantia 
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warrantia chart# , de confuetudinibus et fervitiis , &c. 
But a fine cannot be levied on an original in a perfonai 
action. A fine may alfo be levied of an advowfon in 
a 'writ of right of advowfon, of which, Madox has 
givea liaLlflfiance of great antiquity. 

§ : rrv: The isij^pn which fines are now ufually le- 
vied, is a writ of covenant, which is in the realty, and 
lies where a ma» covqiffits to levy a fine to fome other 
perfon of his ia ndj a^p &enements. The form of the 
writ is thus : — quod teneat B. conventionem 
inter eos fadiam de maiierio , Uc. et ni/S^sfc. 

§ 1 2. There muft be fifteen days between the tejle 
and the return of this writ, and the tejle muft not be 
on a Sunday , or any day that is not dies juridicus . 

§ 13. In fuing out a wrix of covenant, there is a fine 
due to the king called the primer Jine ; for in every 
real a&ion for lands and tenements, of the'yearly value 
of five marks, there is a fine of 6 s. 8 d. due upon the 
original in the Hanaper Office. 

§ 14. Where the fheriff of the county in which the 
lands lie, is a party to the fine, the writ ought to be 
directed to the coroner : for, although the fheriff is in 
general the proper officer to execute all writs, yet 
where the writ is brought againft himfelf, it is the 
pra&ice, in order to prevent partiality, to dire& the 
writ to the coroner with this claufe, JQuia pradiftus 
A . B. ejl vicecomes comitatus D.Jiat executio brevis pram 
9 did. 


*5 


Mad. Diff. 
f. iy. 



Reg. Brev. 

1 65 a. Fitz. 
N. B. 146. 


2 Inft. j 11.. 
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diff. per coronatorem, ita quod vicecomes non fe intro* 
mitt at. 


§ 15. If an original writ be countermanded by a 
retraxit , a fine cannot afterwards be levt^^on it. 
Thus, in an Affile, the plaintiff appeared at^Hpade a 
retraxit ; afterwards, the judges recorded an agree- 
ment between the parties in the natima of a fine : and 
by the better opinion it was void, et coram non judice, 
becaufe when the agreement there was no 

fuit depending, the writ bei|^P^Kermined by the 
retraxit. 


§ 16. Formerly, if the king had died after the pur- 
chafe of the original writ, the parties could not pro- 
ceed to levy a fine on it, becaufe it was abated. But 
now it is otherwife ; for by the flatute 1 Ann, c. 8. 
f. 5. no original writ, prosefs, or proceedings whatfo- 
ever, fhall abate by the death of any king or queen. 

§ 17. As the parties are not fuppofed to appear be- 
fore the return day of the writ of covenant, it follows, 
that no agreement can take place between them until 
that period : and, therefore, if any of the parties die 
before the return day of the writ of covenant, the fine 
will be void. 

§ 18. A writ of error was brought to reverie a fine 
levied by hufband and wife, and the error alligned 
was, that the writ of covenant upon which the fine 
was levied, bore tcjle the 10th of Avgujl 12 Eliz., and 

was 



Title XXXV. Fine. Cb. ii. § iS — 21* 17 

Was returnable in Michaelmas term of the fame year, 

Which was the 27th of OSlober. The fine was ac- 
knowledged before commiffioners, and the wife died 
the 17th of OSlober , which was before the return of 
th$ ^frflJg^covenant. The fine was reverfed. 

Waae point was determined in the cafes of Price 
v. Davies , Comb. 57 — 71. Clements v. Langharne , 

2 Lord Raym. 872. Watts v. Birkett , Barnes 220, 

i?#. p. j.'FHai 

§ 19. The fecond part Of 2 fine is licentia con- Licentia Con- 

cordandi, for as foon as the action* is brought, the cordandi. 

0 5 Kc P* 39 

defendant knowing himfelf to be in the wrong, is 
fuppofed to make overtures of accommodation to the 
plaintiff, who accepts them, but having given*pledges 
to profecute his fuit, applies to the court, upon the 
return of the writ of coventypt, for leaYe to make the 
matter up, which is readily granted on payment of 
another fine. 

§ 20. This fine is called the King’s filver, and is King’s Silver, 
paid on obtaining the licentia concordandi , becaufe the 3 lnI *‘ 

King by fuch compofition lofes the fines, amercia- 
ments, and" other advantages, that would have accrued 
to him upon the judgment or nonfuit, which in an- 
cient times formed no inconfiderable part of the royal 
revenue, 

§2t. The King’s filver, which is fometimes called Idem.' 
the poft-fine, with refpect to the primer-fine,, due on 
the original writ, is an ancient revenue of the crown, 

Vol. V. C and 
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and is as much as the primer-fine, and half as, much 
more. It is entered on the writ of covenant in the 
Rep. 890. .following manner : — Robertus Drury dat Domina 
Regina fept. lib . pro licentia concordandi cum Thoma 
Tey arm. et Eleonora uxorc cjus do placito conventionis 
dc mancriis de 9 &c. &c. eP babct cbira ^ SSfuti per 
pacem admijfum coram y acobo Dier , &c. 'Jfeiil fitch 
entry ought to contain, lft. The fum given for licence 
to compound. 2d, The party who pays it, that is, 
the perfon in whom the feCi^^^be veiled. 3d, The 
plea, and between whom ?, -4 . The land for 

which the fine is paid. 

§ 22. If any of the parties die before the entry of 
the King’s filver, the fine is in general void ; becaufe 
the Kang’s filver not being due until the return of the 
writ of covenant, and being paid for permiffion to 
accommodate the fuit, the agreement of the parties 
cannot be confidered as lawful until it is entered ; 
and confequently if the demandant or tenant dies 
before this is done, the fine wall have no effect, being 
fnnilar to a judgment given in an adverfary fuit, after 
the death of one of the litigating parties. If however 
it fhould appear upon record that the King’s filver was 
paid before the death of the cognizor, though in truth 
the faff be otherwife, the judges will fupport fuch a 
fine, and will not allow of any averment that the 
Vide Infra. cognizor died before the entry of the King’s filver, 
becaufe that would contradict the record. 


Farmer'* 

Cafe, 

Hob. 330. 
Dyer 220 b. 


§ 23. A man and his wife acknowledged a fine 
before commiftioners, the 26th of March 162.1, and 

the 
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the wife died on the 27 th of the fame month. The 
28 th, compofition was made in the alienation office 
upon a writ of covenant, made returnable in Hilary 
term before, and the King’s filver was entered in the 
offi^^flHpg’s filver as of the fame Hilary term, 
• paired and engrofled. The heir at 

law^j^H^i^ moved in the Eajler term following 
againfl'tliis fine, but upon debate the court refolved 
that the fine mull llan&tf 


§ 24. A fine ^^HBpB^Pedged by a man and his 
wife on the 2 ’December 1689, bu^>y reafon of 
King James's abdication, and his carrying away the 
great feal, there followed a flay of proceedings at law, 
and the woman died on the 2 2d of February. The 
King’s filver was paid as upon a writ of covenant in 
King James's time, though no writ was then fued out.. 
Afterwards a writ of covenant^ was purchafed, return- 
able in Michaelmas term preceding, fealed with the 
feal of King William and Queen Mary , and the fine 
was engrofled as of Michaelmas term. It was moved 
that this fine lhould be vacated ; but the court, after 


Anon. 

3 Veut. 47. 


the caufe had been twice argued, gave their opinion 
feriatim that the fine fhould Hand, as the entering of 
the King’s filver after the death of the parties could 


not then be examined into, the fine being engrofled g a n v< 
and completed as a fine of Michaelmas term. 3 M °d. * 4 °* 


§ 25. A. fine was acknowledged before commif- Barber v. 
fioners on the 13th of May 175 4. The writ of cove- 
nant was tefled the firll day of Eajler term in fiye 
weeks (19th May ). It was compounded, and the 

C 2 pre-fine 
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pre-fine paid between the 17 th and 20th of May, and 
after paffing the return, warrant of attorney, and 
cuftos brevium office, was brought to the King’s filver 
office on the nth of June , and the clerk then entered 
the King’s filver or poft-fin^in his bookgiMhon the 
writ of covenant. Mary Nunn the co^^l^Mfed on 
the 27 th of May. A caveat to prevent the colnpleat- 
ing of this fine was brought to the King’s filver office 
tlie 1 3th of June , before. t he^re cord was made up in 
form, on behalf of Johh^Nu§M^M&ii fon and heir of 
the cognizor. A rule to that caveat 

fhould not be{* '.fhdrawn, was made abfolute, and the 
court utterly exploded the notion which prevailed, 
undoubtedly by iniflake, in the cafe of IJarneis v. 
Mickletwaitc , that the King’s filver was the pre-fine, 
or fine for licence to alienate, whereas the King’s filver 
is the poll-fine, or fine given pro licentia concordandi. 
The return of the writ of covenant was agreed to have 
been in the life-time of Mary Nunn, the cognizor ; 
arid from that time the crown had a right to the pofl- 
fme, which was entered at the King’s filver office be- 
fore any caveat was entered againft it. The making 
up the record in form is a miniflerial aft, not neceflary 
to be done previous to the caveat, as the entry of the 
clerk of the King’s filver was fufficient. 

§ 26. When a year and a day has elapfed from the 
date of the caption, or acknowledgment of a fine, 
without entering the King’s filver, an affidavit mull be 
made that all thofe who depart with ahy intereft by* 
the fine are ftill living, otherwife the King’s filver will 
not be received. And now that the King’s filver is 

3 paid 
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paid at the Alienation Office, if a year elapfes before 
the fine is carried to the King’s filver office, an affi- Gregory v. 
davit mull be made that the parties were alive when Barnes 215 
the King’s filver was paid. 



|ule of thfc Court of Common Pleas, 
term g Ann , ft is ordered, 44 That no 
44 fine whatfoever taken and acknowledged before the 
6< chief juftice, or or ferjeant at 

44 law, if the date!,, of fuch fine fliall 
44 appear to for the future pafs 


CC 


the Queen’? 


dem and ithe Queen’s filver of 


m 


44 fuch fine be recorded, by the fiii™ clerk of the 
4t Queen’s filver, before there be an order under the 
44 hand of the faid chief juftice, or fome other juftice 
44 of this court, for , his palling and entering fuch fine 
44 firft had and obtained.” 


§ 28. Formerly the poft’fine or King’s filver was 
paid at the King’s filver office ; but by the ftatute 
32 Geo. 2. c. 14. it is enafted, f. 1. 46 That on every 
44 writ of covenant which fliall be fued out for palling 
46 of fines in the Common Pleas at Wejlminfier , the 
44 officer whofe duty it is to -fet and indorfe the pre- 
44 fine payable thereon, lhall, at the fame time, fet 
44 the ufual poll-fine, and indorfe the fame on the 
44 back of the faid writ, together with his name or 
44 mark of office, in like manner as the fame are now 
44 indorfed at the King’s filver office ; which poft-fine 
44 lhall be forthwith paid to the receiver of the pre- 
44 fines at the Alienation Office, with 4 d. as his fee 
44 for receiving the fame, inftead of his fee of 4A. 

C, 3 44 charged 
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<e charged on lands and hereditaments, and payable 
~f e to fheriffs, bailiffs, and others, on difcharging the 
“ fame, by 3 Geo. 1. c. 15. which fee of 4 d. by the 
ct faid a£t granted, after the firft day of Trinity term 

- . . ' -fa, ■ 

“ 1759, mall ceafe $ and fuch receive Qjamdndorfe 
“ upon the back of every &ch writ 
£C mark of office, as is now ufed by him cwpthe re- 
^ “ ceipt of pre-fines at the Alienation Office, with the 
“ name of fuch receive^, .apd,.. the fum received as the 
et poft-fine, which receiver fhall dif- 

“ charge the manors, ^^dsflWp^t^editanicnts com. 
“ prifed in the. faid writ of cdvenafK, and the cog- 
nizees nan£j ‘therein.” 

Seel. 2. “ The officer or clerk of the King’s filver 
“ office, or his deputy, fhall continue to enter every 
“ fine upon record, in the way hitherto ufed, and 
“ make the fame entries, and put thereon the fame 
c * indorfements, with the fame mark, and in like 
<e manner as hath hitherto been the practice of the 
“ faid office in paffing fines ; and no fine, until the 
“ fame be marked with the fum to which the poft-fine 
* e amounts ip the King’s filver office, fhall be effe&ua) 
in law.” 

SeSt. 3. Where no pre-fine is payable on any wr|t 

of covenant, viz. wnere the lands are under the 

f* yearly value o 1 five marks, the officer at the Alie* 
* % 

-nation Office, whofe duty it is to fet pre-fines, fhall 

#t fet on every writ of covenant brought to the faid 

f ( Alienation Office, on which no pre-fine is payable, 

f ‘ a poft-fine of 6 s. 8 d. and fhall jndorfe fuch poft t 


cc 
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fine of 6 s. 8 d. on every fuch writ of covenant, 
“ with his . name and mark of office, as it has been 
ufual ; and every fuch poft-fine of 6 s. 8 d. {hall be 
ae receiver of the Alienation Office before 
covenant, on which no pre-fine is pay- 
afled at tile Alienation Office j and the 
n payment of the faid 6 s. 8 d. fhall in- 
and mark every fuch writ of covenant, aj 



“ other writs of 


“ be indorfed. 



by this adt diredfced to 


Se£l. 4. ‘* , *!Mi^Kflr 'ttf“clerk of die King’s filver 
“ office, or his deputy, after the fim^ day of Trinity 
** term 1759, fhall not receive any writ of covenant, 
“ tmlefs it appear by the mark and indorfement of 
“ fuch receiver, that the poft-fine has been paid.” 


Seft. 5. “ If after the ^payment of fuch poft-fine, 
<s the writ of covenant, by the death of any of the 
“ parties, or other caufe, be prevented from pafling 
“ through the feveral other offices, fo as the faid fine 
“ is not completed, then the faid receiver fhall repay 
“ to the cognizees, or their attorney, on producing 
“ and filing with him the fa'id writ of covenant, every 
“ fuch fum as has been by him before received for 
“ the poft-fine ; and fuch writ of covenant fo remain* 
14 ing filed with fuch receiver, fliall be a difeharge to 
44 fuch receiver.” 


§ 29. The third part of a fine is the concord, or Concord, 
agreement entered into openly in the Court of Com* vlde P ch ^ 
jnon Pleas, or before the Chief Juflice of that court, 

C4 


or 
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or commiffioners duly authorifed for that purpofe, 
which is the foundation and fubftance of the fine. It 
is ufually an acknowledgment from the deforciants , 
or thofe who keep the others out of .poffeffiqn, that 
the lands in queftion are the right of the ^i^fodant ; 
and from the acknowledgment or recognitffl^Hgkht 
thus made, the party who levies the filie is c|j|H|p$jh« 
cpgnizor, and the perfon to whom it is levied the 
cognizee. 

The form of the concord is HpfPPrAnd the agree- 
w ment is fuck, to wit, that tne aforefaid A. (the 
“ deforciant in rite* originaj writ) hath acknowledged 
if the aforefaid manors, lands, tenements, and heredi- 
“ taments, with the appurtenances, to be the right of 
“ him the faid B. (the plaintiff or demandant) and 
“ thofe he hath remifed and quit-claimed from him 
“ the faid A. and his heirs, to the aforefaid B. and 

K, 

<£ his heirs for ever. And moreover the faid A. hath 
“ granted for himfelf and his heirs, that he will war- 
rant to the aforefaid B. and his heirs the aforefaid 
<c manor, lands, tenements, and hereditaments, with 
“ the appurtenances, againft him the faid A. and his 
heirs for ever/* 

§ 30. By the common law, the cognizor feems to 
have been bound to warant the lands to the cognizee, 
although no exprcfs words to that purpofe were in- 
fl.aft. a, fertd in the fine, hem fufficit finis faftus in curia Do-. 

7 ..; n j Jiegis, licet exprcjfa warraniia vel homagium et 
f u "o it him non intcrvenerit , dum tamen conjliterit per . 

finem 
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finem £sf cbirographum , quod illi qui tenet , tenere debeat 
de eo qui vacatur ad warrantum. But in cour£e of 
time it became the practice to annex an exprefs war- 
ranty to all hues, which is ftill continued. 



^formerly rhe practice for the cognizor 
lizance (that. is) to acknowledge the 
ot the fine, before any original writ had been 
fued out, and this cuftom fo far prevailed, that the' 
judges uniformh|^^|jig^i fuch fines 5 but in all 
cafes of this kir^^^^Hp^inal writ mud have been 
fued out and mio^^Piab le on fome day previous to 
that on which the concord was acknowledged ; a 
licentia concordandi mud alfo have been obtained, and 
the King’s filver mufl have been regularly paid and 
entered ; for thefe circumftances were abfolutely ne. 
ceflary to complete the fine. 


Farmer's 

Cafe, 


§ 32. The practice of acknowledging the concord of 
a fine before the writ of covenant was fued out, was 
often productive of great inconveniencies and irregu- 
larities, which are now prevented by a rule of the 
Court of Common Pleas, made in Trinity term 30 j Hen. Black. 
Geo. 3. by which it is ordered that, from and after the K,ep * * 2<5 ' 
firft day of Michaelmas term then next enfuing, every 
fine at the time of figning the judge’s allocatur thereon 
fhall have the writ of covenant fued out and annexed 
thereto. 


§ 33 * By the ftatute i$Eliz. c. 3. f. 5. it is enabled, 
<c That every perfpn that ihall take the knowledge of 

“ any 
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(t any fine, or fhall certify them, Khali, with the cer- 
“ tificate of the concord, certify alfo the day and 
“ year wherein the fame was knowledged. And 
fi that no clerk or officer fhall receive 
“ covenant, whereupon any fine is to 
** day of the knowledge of Ihe fame. 

(< in, or by fuch certificate, upon pain 
“ clerk that Khali receive any fuch writ 
“ for every time that he Khali fo offend the fum of 
“ five pounds.” 



§ 34. The concord of the fine comes in lieu of the 
fentence whic& would have been given in cafe the 
parties had not compounded the caufe ; and is there- 
fore exactly of a fimilar nature, and attended with 
the fame confequences as a judgment in an adversary 
Co. Read. 6. fuit. The cognizance mull therefore be made of thofe 
things only, and to thofe perfons only who are named 
in the original writ on whfch the fine is levied, becaufe 
the cognizance being in the nature of a judgment 
binds only thofe perfons and things which are judicially 
before the court. 


Co. Read. 6. § 35. This rule however admits of a few excep- 

tions, for a remainder may be limited in the concord 
of a fine, to a perfon not named in the original writ, 
in the fame manner as a remainder may be limited iti 
. a deed to. a perfon who is not a party to it, 

Co. Read. 11. § 36. If a precipe be brought againft a tenant for 

life, and. upon his default the perfon in reverfion is 

received, 
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received, he may levy a fine of his reverfion to the 
demandant, although he is not named in the original 
writ. In the fame manner if a 1 me is levied by a 
vouche&gto the demandant, or by a demandant to the 
voucfe^Bfe will be good ; but a fine levied by a 

Vb^H^^HS-ftranger is Void. 

T^IPEiafon of the two laft cafes is, becaufe the 
perfotr in reverfion and the vouchee, are allowed by 
“ the court, to place of the tenant againfl: 

whom the /r'^e^PpHHnginally brought j and, having 
thus been madd*^^res to the fuit, tfoy are bound by 
the judgment, as much as jf they hatrbeen named in 
the original writ, 

§ 37. The object of fines being to fettle the pof- 
feflion, not only for the prefent but for ever, in the 
moll certain and fecure planner, the judges never 
allow lands to be limited in the concord of a fine to 

two perfons and their heirs, but always direft the 

• *■ 

lands to be limited to the two perfons, and to the heirs 
of one of them, 

§ 38. The neceffity of the cafe, however, requires 
that where the lands comprehended in the fine are 
held by gavelkind tenure, this rule fhould be dif- 
penfed with j and therefore when a fine was levied 
of lands held in gavelkind, the judges will permit 
them to be limited to two or more perfons and their 
heirs. 




3 Rep. 29 b. 


Bro. Ab, Tit, 
Fine 7. * 

5 Rep 38 b . 
Co. Read. 8. 


Robin Ton’s 
Gavelk. 139. 


$ 39. A war* 
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Co. Read. 3. 
Rob. Gav. 
132. 

Bro.Ab. Tit. 
Fine 65. 


$ 39. A warranty ought not to be allowed in the 
concord of a fine from two perfons and their heirs 
for the fame reafon j but a warranty has been allowed 
from three perfons and their heirs where the eftate was 
held in gavelkind. 



i t Rep. ia$. 
Flowd. 34. 



§ 40. The judges ought not to permit 
levied upon condition, nor fhould a faving or exdtp tion, 
or a claufe of re-entry be allowed in a fine. But let it 
be obferved that if a fine isjBHBHttMd to two per- 
fons and their heirs, or two per- 

fons and their heirs, or upon*^SB^^with a faving, 
exception, or cCilfe of re-entry, fuch a fine will not- 
withftanding be valid, upon the principle that fieri 
non debuit fed fadum valet , et fada tcnent multa qua 
fieri prohibentur. And Plowden has given fome in- 
ftances of fines levied 00 condition, which were al- 
lowed to be good. 


a Tnft. 512. 
Dyer 227. 


§ 4i. Lands fituated in different counties may be 
contained in the fame concord, but there muff be fe- 
veral writs of covenant. 


§ 42. Formerly lands purchafed of different perfons 
were allowed to be comprifed in the fame concord, 
and every vendor warranted againft himfelf and his 
■W»lfon 47. heirs only. But by an order of the Lord Chancellor 
Hatton , reciting, that by thefe kinds of fines her ma- 
jefty was defrauded of the profits of her poft-fines, 
and of the feals on writs, and the Chancellor and 
other officers loft, their fees, the curfitors are au- 

thorifed 
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thorifed to flay a writ where there is more than one 
demandant, and one deforciant, except coparceners, 
joint-tenants, and tenants in common. But the cur* 
rmit two feparate purchafes to be com- 
: fine, on^an affidavit that the value of 
does not exceed two hundred pounds. 


§ 4 Jr The concordia fafto in curia is the complete 
fine, and the^ the concord is acknow- 
ledged in co|Bg| jpgnizors dies, ftill the 

cognizee fine againft the fur- 

viving cognizor. 


§ 44. Where two brothers acknowledged the con- Enfield§ ** 
cord of a fipe before Lord Chief Juftice Hobart , and Hob. 32^. 
then the elder brother died, fcveral motions were 
made for the proceeding and flaying of the fine ; but 
the Chief Juftice was clearjjy of opinion, that the cog- 
nizee might proceed with his fine as againft the fitr- 
viving brother, and take out his writ of covenant 
accordingly ; the death of his elder brother being no 
impediment, for the acknowledgment of each perfon 
was good againft himfelf, and ftiould operate for as 
much as he could pafs. 


§ 45. A fine was flopped at the King’s filver office Cotton t. 
for want of an affidavit that the parties were living, a jjara'cs 21; 
year having elapfed fince the acknowledgment ; and 
one of the cognizors being dead, application was 
made to the judges that he might be (truck out, and 
that the fine might pafs as to the other cognizor. 

This motion was denied, but a rule was made that the 

furviving 




Note. 
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furviving cognizor fhould fhew caufe why the fine 
fhould not pafs generally as to all the parties ; and 
upon affidavit of fervice, the rule was made abfolute. 


§ 4 6. The fourth part of a fine is the 
is an abflraft of the writ of covenant, amK^ pfe n- 
cord ; and is only a docket taken by the chiroPfllpher, 
from which he forms the chirograph. It is fometimes 
taken in the old books for the concord* 



§ 47. The fifth and lafl'P(f^p|^||^P$s the foot, 
chirograph, or indenture, which includes the whole 
matter, recitingfhe parties, day, year, and place, and 
-before whom it was acknowledged or levied. Of this 
there are indentures made or ingrofied at the chiro- 
grapher’s office, and delivered to the cognizor and 
cognizee, beginning with thefe words — Hac ejl Jtnalis 
concordia , and then reciting the whole proceeding at 
length j thus the fine is completely levied at common 
law. 


Co. Read. 1. § 48. A fine is faid to be ingrofied when the chi- 

rographer makes out the indentures, and delivers 
them to the parties. But it is not abfolutely neceflary 
that a fine fhould be ingrofied, provided it be re- 
corded 5 for Lord Coke obferves, that a fine is a per- 
fe£t record before it is ingrofied. 

§ 49. A fine may be ingrofied at any time after it 
|s levied. 

Sir 
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Sir John Brome , in 33 Hen. 8. acknowledged a fine 
of certain lands. The King’s filver was entered, and 
the cognizance taken ; and in 29 Eliz. the perfon who 
claimed under this fine came into court, and prayed 
that thejjfoe might be engroffed, it appearing upon 
that the jtarty to whom the fine was 
levieoBlpleifed after the fine, and fuffered a common 
recovery of the land, which had been enjoyed accord- 
ing to the faid fine ever fince., The court ordered the 
fine to be engr^^^p 

§ 50. The refbra 'OT the fine which remains in the 
pofleffion of the chirographer is the fl \incipale re cor- 
dum ; fo that if there is any difference between it and 
the record which remains with the cujlos brcviwn , that 
which continues with the chirographer is confidered as 
the true record. 


§ 51. The chirograph o£*a fine is evidence to all 
perfons, and in all courts, of fuch fine ; becaufe the 
chirographer being an officer appointed by the law for 
the purpofe of tranfcribing fines from the record, his 
copies mufl be allowed to be authentic. 

§ 52. There are two petitions of the Commons in 
the rolls of Parliament, 4 Hen. 4. N° 35. and 5 Hen. 4. 
N° 28. Hating, that many fines of land remained in 
the King’s treafury, and the notes of fuch fines re- 
maining in the Court of Common Pleas, had been 
taken away, and other fines and notes of fines coun- 
terfeited and put in their places, whereby many per- 
fons were difinherited j in confequenee of which, a 
7 ftatute 


3 * 

Sir T. Brome’* 
Cate, 

4 Leon. 96. 
Dyer 254 a . 


3 Leon. 1&3, 
Cafe 234, 
Godb. 103. 


Gilb.EvId.24. 
Buller N. P* 
229. 


All the Pro- 
ceedings on 
Fines muft be 
recorded. 

Rot. Pari* 
Vol. 3. 495. 

543 - 55 7 » 
558. 
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ftatute was immediately pafled, 5 Hen. 4. c. 14. ena&» 
ing, that all the proceedings on lines, both previous 
to and at the acknowledgment thereof, Ihould be 
inrolled of record in the Court of Commpn Pleas. 
And by the 23 Eli*, c. 3. § 1. & 6. it is that 

every writ of covenant ancf- other writ ^^^^^ pon 
any fine lhall be levied, the return there^IMpe Writ 
of dedimus potejlatem made for the knowledging of 
any of the fame fines, the return thereof, the con- 
cord, note and foot of,,jgNj ^^S M^lfckthe proclama- 
tions made thereupon, and filver, may, 

upon the request or eleftion of any perfon, be inrolled 
in rolls of parchment ; and that the inrolments of the 
fame, or of any part thereof, fhall be of as good 
force and validity in law, to all intents, refpefts, and 
purpofes, for fo much of any of them fo inrolled, as 
the fame, being extant and remaining, were or ought 
by law to be. 

§ 53. The office of the chirographer of fines wa9 
burnt down in the year 1 679, whereby fcveral records of 
fines which had been levied in Trinity and Michaeltnas 
term preceding, were either burnt or loft. In confe- 
quence of which an aft was pafled, 31 Car. 2. c. 3. 
reciting, that the fines fo burnt or loft had duly pafled 
all the offices ; fo that by the records of the King's 
filver, the notes of the curfitor who made out the 
writs of covenant, and the entries thereof at the office 
of alienation, and by the book of entries of fines 
kept by the chirographer's deputy, &c. the full con- 
tents of all fuch fines would appear. But for want 
of the records of the fines fo burnt or loft, purchaftrs 

afid 



f?/k,XXXV; Fine: Cb: u. § 53, 54. 


and others, whofe titles were feCured under the faid 
fines, were in danger Of having the fame impeached. 
It Was' therefore ena£ted, that the faid chirographer of 
his depugtt ii ou Id. before the end of the next Trinity 
tern y^pag^a th certify to the Juftices of the Common 
if all fu<5i fines entered into the faid 
the faid deputy, that he, Upon diligent 
fould find, were either burnt or loft, by rea fori 
of the faid fire ; which certificate fhotild be in parch- 
ment, fairl y copy thereof fet Up in Weft* 

minfter-Hally any time within three years* 

the Chief Juftice of the faid Court of £pmmon Pleas, 



« i 

i 


together with any one of more of the juftices of the 
faid court, Ihould have power to fend for any officer's 
books, records, &c. and upon full examination of any 
fuch fine, the records Whereof Were burnt or loft, fhould 


direct the faid chirographer or his SepUty to new-engrofs 
the note and loot of fuch.,fine without fee', and to' 
carry the fame before the faid Chief Juftice, and fuch 
Other of the faid juftices as fhall have taken the exa-f 
mination concerning the burning or lofs of fuch fine. 
Who are required to fubfcribe their names at the bot- 
tom .of the faid note and foot ; and every fuch fine 
Whereof the record Ihould be To new-engrofted , fhould 
be of the fame force and effedfc, as if it had ftill re*» 
fnained upon record unconfumed or not loft. 


5 54. It is a principle of the common law, that the 
Evidence of a record is of fo high and certain a nature, 
that ks authenticity is never permitted to be called in 
queftion j fo that ho averment Can be made agaihft any 
laCl which is once upon record ; aftd, therefore, when 
Kqi,. V. D the 


No Aver- 
ment againft 
the Chiro- 
graph. 

2 Inft. 260 a . 
Dyer 89 b. 
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the foot, or chirographum of a fine is recorded, 00 
averment can be made as to the caption or time of its 
acknowledgment, but it mull he confidered as- a fine 
of that term in which it is recorded. 


C. 

9 - 


s 55. Upon a trial at bar, in ejeCtim 
that Nathaniel Lord Vifcount Say and 
nant in tail of the premifes in queftion, with"' 
der over, levied a fine in October 1.701, and, in Mi* 



chaelmas term following. 



ry: and to 
produced, im- 


prove this, the chirograph of 
porting, that Nathaniel Vifcount Say and Sole levied 
that fine on tlrcf^d of October 1701 ; and the exem- 
plification of a common recovery was alfo produced, 
which appeared to have been fuffered on the 18 th of 
November 1701, The queftion was, whether the cog- 
nizee of the fine had the freehold in him when the. 
recovery was fuffered ? 


It was infifted by the plaintiff’s counfel that he had 
not ; for that the fine given in evidence to make him 
fo, was not in £a£t acknowledged, until the 2d of 
March 1701, which was four months after, the reco- 
very was fuffered j and, to fupport this fa£t, they 
offered to produce and prove, ift. The record pf th^ 
recognizance, or acknowledgment of the fine, under 
the hand of the Lord Chief Juftice Trevor, whereby 
it appeared, that the acknowledgment thereof was 
made and taken before the faid Lord Chief Juftice on, 
the 2d day of March 1701,' and not before. 2dly,. 
That the acknowledgment of the fine was the very- 
true acknowledgment or recognizance of the concord: 
2 upon 
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Upon which the fine given in evidence pafied, and upon 
which the chirograph of that fine was made and en- 
grafted. And, 3dly, They offered to produce the files 
of the^£MliH|f Common Pleas of the acknowledg- 
in Mich%elmas term 1701, whereby it 
lat Lord Say and Sele did not acknow- 
lJ||liBlpffhe whatfoever, of or in that term at any 
timWefore the fuffering the common recovery. But 
the Court of Queen’s Bench refufed to admit any of 
the matters offeredg^aiftlft the fine to be given in evi- 
dence, being of opimon, that no proof or evidence of 
the time of the acknowledgment of a ought to be 
admitted, contrary to, or againft the chirograph there- 
of j and that the record, which is the chirograph of 
the fine, cannot be falfificd until it is vacated or 
reverfed. 



From this judgment, a writ of error was brought in 
the Houfe of Lords ; and one of the errors afligned 
was, becaufe the records and matters offered to be 
given in evidence, were not admitted or allowed by 
the court to be given in evidence to prove the true 
time of acknowledging the fine. In fupport of . which, 
it was infifted, that as the fine was not in fa& acknow- 
ledged until the ad of March , it could not transfer the 
freehold of the lands to the tenant to the prtzcipe three 
months before the time of that acknowledgment ; and 
that the plaintiff was admitted to the proof of this fa£t, 
by the ftatute 23 Eliz. c. 3. f. 5., which directs, that 
the time of the acknowledgment ihall be certified by 
thofe who take fuch acknowledgment ; for, if a man 
cannot give in evidence the time of acknowledging a; 

D 2 fine. 
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fine, in order t o avoid deceit impofed upon him by 
that fine, this ftatute would anfwer no purpofe. 


Vide infra, 
eh. 14. 


On the other fide, it was contended, 
tion of the fine ought not to be adml 
record or indenture of the fine j for it 



family fettlements, and introduce the 
tainty and confufion in all conveyances by fine$|*^pbn 
which the moll confiderable eftates in the kingdom 
depended ; and that an atterr^pt to fet afide a fine upon 
evidence was never before made. tH^hat, in the inden- 


tures of all fines, the concord is recorded to be made 


iiujs, 

mete; 


in court j wneteas the captions of the acknowledge 
ments of all fines (except a very few) are taken out of 
court, either before the Lord Chief Juftice of the Com- 
mon Pleas, or commiffioners in the country ; and 
upon a writ of error, no error can be affigned in the 
caption varying from the^record, as that would be an 
error contrary to the record : but if, in the prefent 
cafe, the. fine was irregular, the proper method was to 
apply to the Court of Common Pleas where the fame 
was levied, and not attempt, in a fummary way, to 
invalidate it by evidence in eje&ment. The judgment 
was affirmed. 


Of Motions 
to prevent 
Fines from 
being com* 
pteted. 


§ 56. Applications are fometimes made’ to the Court 
of Common Pleas to prevent fines from being com- 
pleted, on a fuggeftion, that the parties arc difabled 
by law from levying fuch fines. 


Wilfon 96, By a rule of court made Hil. 28. and 29 Car. 2., all 
perfons making any complaint againft fines acknow- 
ledged 



37 
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lodged by infants, feme-coverts, without the confent of 
their hufbands, or perfons of non fane metHorte , or 
otherwife difabled by law to acknowledge the fame, 
or by any aerfon in the name of another, or by the 
like (kgMHHftifetaining rules for the flaying of fuch 

to® term, fo long as they fhall 
obfervance of fuch rules, enter and 
coiSR^the fame rule for that term, or leave copies 
thereof with the euflos brevium, clerk of the king’s 
filver, and chirographer, that the fame may thereby 
be the better taked^otice of j or, in default thereof, 
the faid officers, or any of them, fhall not fland far- 
ther obliged thereby. 


And all perfons concerned in the obtaining or pro- 
fecuting fuch rules for the flaying of fuch fines fo le- 
vied as aforefaid, their attornies and clerks, are thereby 
enjoined every term, to fearch and fee the books and 
entries of fines with the clerk of the king’s filver, or 
other officer, where entries are kept for that purpofe. 


S 57 - B y a rule of court made Pafch. 29 Car. 2., 
all manner of caveats and orders for the flopping any 
fines fhall be renewed every term, and copies thereof 
left with the clerk of the king’s filver, for which he is 
to demand only his antient fee of 3 s, 4 d. the term ; 
and in default thereof, all caveats that fhall not be fo 
renewed, fhall lofe their force and be void, 

§ 58, When fines became a general mode of affurance, 
it became neceflary to render the levying of them a mat- 
Ifr of the moll public notoriety, on account of thole whole 

D 3 rights 


Of the Pro- ', 
clamitioni. 



3 ? 
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rights might he barred by not making their claim in 
due time. For this purpofe, it was enaded by the 
27 Edw. 1, c. i. v that the notes of all fines ihould, in 
Future, be openly read in the Court of Common Pleas 
at two certain days in one week,_ s j|fljjj|jB^^during 
fuch reading, all pleas ihoulF. ceafe, 1 

5 59. By the ftatute 4 Hen. 7, c. 24. f. i.lP|Rpn-> 
aded, “ That after engrofTmg of every fine, it (hall be 
tc read and proclaimed in open court the fame term, 
“ and in three terms then next following the fame en- 
“ grofling, in the fame court, at four feveral days in 
“ each termj^’id, in the fame time that it is fo read, 
all pleas to ceafe.’* 

Since the making of this ad, the proclamations are 
indorfed on the foot of the fine, and are considered as 
matters of record. 

PJqwd. 371.’ S 60, By the words of the ftatute 4 Uetu, 7,, if one 
of the three terms immediately fubfequent to that in 
which a fine was levied, was adjourned, the proclama- 
tions would have been ineffedual, and this defed could 
not have been fupplied in the next term ; to remedy 
which, a ftatute was palled 1 Mary , c. 7, f, 2. enad, 
ing, “ That all fines, whereupon the proclamations 
ihould not, by reafbn of the adjournment of any 
term by writ, be duly made, ihould be of as good 
** force, effed, and ftrength, to all intents and pur-. 
l ( pof?s ? as if the term had not been adjourned.** 

It 
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It hits been determined by all the judges* that even 
an adjournment of part of a term was provided for by 
this ad, becaufe it was a favourable law, and to be 
conftrued by equity. 


7 /z? c. 2. it is enaded, that aft 
proclaimed only four times, that is to 
fayf^fiTce in the term wherein they are engrofled, and 
Once in every of the three terms holden next after the 
fame eUgrofling; and that every fine proclaimed as 



aforefaid, fhall be?^ as great force and effed inlaw, to 
all intents and purpofes, as if the fame_had been fix- 
teen, times proclaimed. 


§62. Since the ftatute of 4 Hen. 7. fines have beeft 
diftinguifhed into fines at common law, and fines with 
proclamations : it is in the election of every perfon Who 
levies a fine, to have it proclaimed in the ufual martnfer, 
or not. And if the cognizee dies before the procla- 
mations are made, his heirs may caufe the fine to be 
proclaimed. 

§ 63. The ftatute dire&s, that the proclamations 
ffeouid be made not only during term, but alfo m court* 
at the time when the judges are fitting : fo that, if the 
proclamations happen to be made either before the be- 
ginning or after the end of term, or on a Sunday or 
other feftival day on which the court does not fit, be- 
ing dies lion juridicus, the proclamations will be all 
toid. And, although the proclamations fhould be 
made pn days Which were dies juridici , yet, if the cofiL 

D 4 trary 
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fiyer 186 a. 
s Inft. 519. 


3 Rep. 86 h. 
Wakefield v. 
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Cro. Elia. 
692. 
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Brocket, 
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trary appears on record, the proclamations are void* 
as no averment can be admitted againfl the record. 


Drtr s id *• 
i Built. ao6. 



$ 64. An error in the- proclamations would not, 
however, deftroy the validity of th<t|M^^NIfifeidVould 
(till entire as a fine at pomracAi law ; 
taken feparately, is one perfect matter of r 3 
die proclamations are made, which binds the" parties 
and the right of the land, and the proclamations are 
diftin& and different from the fine, they and the fine 
being feveral matters of record ^or which reafon, 
error in the one is not errpr in the other. But if the 
fine is erronecC \ the proclamations are then void, be, 
caufe the fine is the principal, and fublato fubjeflo tollitur 
(jus accident * 


Rim and 
iJowley** 
Of e, 3 Leo. 
Jo 6. 


5 65. If the proclamations on a fine be certified in 
a certiorari by the cujlos brevium , and it appears by the 
certificate that two of the* proclamations were made in 
pne day, a new certiorari may be directed to the chip 
rograph tr, and if he certifies that the proclamation} 
were well and duly made, the court will direct the 
proclamations in the office of the cujlos brevium to be 
amended according to the proclamations in the chiro? 
grapher’s office, becaufe the chirographer makes the 
proclamations, and is the principal officer as to them § 
and the cujl^ brev\v,m hag only a n abftraft of them, 


P9b. Evid. 
25 BulleiN* 
P. 


5 66. When a fine with proclamations is given fit 
evidence, the proclamations muff be examined by the 
foil, becaufe the chirographer is not appointed by thf 
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fcatute to copy the proclamations, as he is to copy the 
concord. 



*3 £//a. c. 3. f. 6 . it is enacted, that 
tall, every term, write out a table 
fed in ealh county in that term, and 
fome open part of the Court of Com* 
ftiSiTTleas all the next term ; and fhall alfo deliver 
tie contents of each table to the Sheriff of each county, 
who fhall at the next affiles fix the feme in fome open 
part of the court. 


4 ** 


§ 68. It was formerly a practice, fd^ne perfon to Felony for 
acknowledge a fine in the name of another ; and, in acknqwlpdgtT 
fueh cafes, the Court of Star Chamber, within whofe * FIn ^ 

Name of an* 

jurifdiftion frauds of this kind were confidered, could other, 
only puniflh the offender by imprifonment. I&lt by the 
ftatute 21 Jac. 1. c. 26. it is enaded, that all and every 
perfon and perfons wh6 (half acknowledge any fine in 
the name of any other perfon, not privy or confenting 
to the fame, and lhall be lawfully convicted thereof, 
fhall fuffer death without benefit of clergy, 


§ 69. With refpeft tq the time when a fine is At what 
completed. Lord Coke , in his Comment on the Sta- ^^pleted. 
lute De Modo Levandi Fines , fays, <* A fine is faid to * Intl * 5 x 7’ 
“ be levied when the writ of covenant is returned, 

“ and the concord and the king’s filver duly entered ; 
this maketh the land to pafs ; and from this fhall 
the year and day be accounted, albeit the fine be 
M engroffed afterwards/ 1 * 




T#lt XXXV. Fine. Ch. if. 1 6^-72. 

The modem method of levying n fine byfirft ac- 
knowledging the concord, then fuing out an original 
writ, and paying the king’s filver, has given rife to a dif- 
ferent mode of exprefling the rule i§jf!; down by 
Lord Coke ; for a fine is how faid tdflHftnpletei 
upon the entry of the king’st. filver^' 
previoufly acknowledged) ; and if any 
zors die before the remaining parts of the fine* 1 
fe&ed, Hill the fine will be valid. 



§ 70. This principle has fo far prevailed, that tie 
court will not prevent a fine from being completed 
after the king ^ vlver is paid, if the parties are alive. 


petty’* Cafe. A motion was made to day the pafling of a file, 
1 Ffpcm. 78. was acknowledged by an infant of 13 years old j 

the court faid, as the king’s filver was paid, it was 
gone too far. But they afligned the infant a guardian, 
who had inflru&ions to Spring a writ of error to re- 
verie it. 


§ 71. In confequence of the rule of court already 
dated, by which it is directed, that the writ of cove- 
nant fhall in future be fued out before the concord is 
acknowledged, it may now be laid down, that a fine 
is completed when the concord is duly acknowledged. 

When a Fine § 7.2* Although it mud be very material, in many 
operate* 0 inftances, to fix the precife time when a fine begins to 
operate, yet it is a fubje& r©fpe€lkag . which very fifths 
is to be found in the writers on law* But ifwe reafoa 

by 



title XXXV. Fine, Ch.% § 72— 74. 

by analogy from the nature and effects of other judg- 
ments, we fljall be able to ascertain this point. 


The time, when a fine is acknowledged, is perfedfcly 
ImmatMflHlbthis refpedl j for we have already feen 

jjt wts determined, that a fine be- Ante f. 55, 
Ticbaelmas term, although it was not 
!ged until four months after, 

§ 73, The term in law, is confidered to many pur- Cro.Car^ 
pofes as but one day ; and if a judgment be given at 
any time during the term, it relates to the firft day of 
that term, and is confidered, in law.^^ having been 
given on that day ; and the firft day of term is the 
elfoin day, for the quarto die poji is only a day of 
grace. However, if a writ is returnable on the fecond 
or any other return-day of the term, the judgment 
will then relate to that return-day, for, until the 
return of the writ, the judgment cannot poflibly be 
given. 


$ 74, A fine being confidered as a judgment, mull, 
like all other judgments, relate to the firft day of term 
in which it is recorded, if the writ of covenant where- 
on it is levied be returnable the firft day of term, other- 
wife it muft relate to the return-day of the writ of 
covenant 5 for, in levying a fine, there is no continu- 
ance of procefs to retard the relation, as the licentia 
eoneordandi is fuppofed to be obtained on the return of 
the writ of covenant* and the concord i mm e di ately 
acknowledged. 


$ 75 • ^ 



44 Title XXXV. Fine. Ch. ii. § 75, 76. 

$ 75. In fupport of this propofition, I (hall trad* 
fcribe a cafe reported by Jenkins> of which, I prefume, 
the authority will not be difputed, although the re- 
porter has not mentioned when, or by W^^court, it 
was determined. 



“ A. covenants with B. to levy a fine 
** 1 Car. A. acknowledges a ftatute to C. 8tl 
f* fame year. The fine is levied according to the co- 
venant, and the conufance taken the 1 2th October 
“ aforefaid. This conufee fliall av^id faid ftatute’ by 
“ relation to the day of the effoin, which was before 
“ the faid Stjl^ay of Oblober .** 


V0I.3.P. 170. $ 76. In a note of Mr. Peere Williams, it is faid, 

that if A. devifes land and levies a fine, and the caption 
and deed of ufes are before the will, but the writ of 
covenant is returnable after the will, this feems a re- 
vocation ; becaufe a fine operates as fuch from the re* 
turn of the writ of covenant, and not from the cap- 
tion ; and yet (fays the reporter) this is a hard cafe, 
fince by the caption the party conufor does all his part, 
and the reft is only the aft of the clerk or his attorney, 
without any particular inftruftions from the party. 


Thefe paffages, and the conclufions drawn from the 
Tules by which all other judgments are conftrued, feem 
fully to prove, that a fine, whether it be acknowledged 
before or after the original writ on which it is levied is 
fued out, will begin to operate from the return-day of 
fuch original writ, 


TITLE 
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TITLE XXXV. 
FINE. 


CHAP. III. 


Of the federal Sorts of Fines . 


f I. Fines executed, and executory . 
9. tines fur Cognisance de 
Droit come ceo 9 iSfc. 

17. Fines fur Cognisance de Droit 
tantum • 


§ 21. Fines fur Conceflit » 

22. 2 wiz« yi/r Z>ofif Grant and 
Render . 


Section 1. 

"YyHENEVER a judgment is obtained, whether in 
an adverfary or an amicable fuit, the next ftep 
is, to procure the execution of it, by obtaining the 
a&ual poffeffion of the thing recovered : and, for this 
purpofe, the law has provided, that in all real actions, 
the perfon who recovers, fhall have a writ of habere 
facias feifinam , directed to the fheriff of the county in 
which the lands are fituated, commanding him to de- 
liver the poffeffion according to the judgment. 

Fines having at all times been confidered as judg- 
ments in adverfary fuits, a writ of habere facias feifinam 
always iffued to put the party in poffeffion who ac- 
quired the lands by a fine. When fines became common 
affurances, the purchafer, in order to avoid the trouble 
and expence of fuing out a writ of poffeffion,had, in fome 
infiances, livery of feifim given him in the country, 

and. 


Fines exe- 
cuted and. 
executory. 


Ante f. 4. 



4 5 Title XXXV. Jfa*. C& in. § 1—4* 

and, for his further aifurance, obliged the vendor to 
covenant that he would levy a fine to him j but as the 
purchafer was already in pofiefiion, no ^habere 
facias feijinam was deemed neceflary. 


G ojtfli. $ z. This practice gave rife to the 

tween fines executed and fines executory 
cuted immediately transferred the pofiefiion from the 
cognizor to the cognizee, who might therefore enter 
on the lands which had been conveyed to him by the 
fine, as foon as it was levied. 

A fine executory did not, of its own force, give 
immediate pofiefiion in law to the cognizee, as he could 
not immediately enter on the lands ; but it was necef- 
fary that he fhould fue out a writ of habere facias feiji- 
nam , in order to gain pofiefiion of that which he had 
acquired by the fine. 



i Inft. 320 a. 
Shep. Tou. 
* 53 - 


Glib. Ten. 
102. 


§ 3. The cognizee of a fine could not diftrain be- 
fore entry, becaufe an avowry came in lieu of an ac- 
tion, to which privity was requifite ; for the fame reafon, 
he could not have an action of wafle, a writ of entry 
ad communem legem in confimili cafu , or in cafu pronjifo. 
But the cognizee might take thofe things which the 
lord might feize or enter upon, without bringing any 
a&ion, as a heriot, lands fallen by efeheat, or might 
enter for an alienation of a tenant for life. 


aloft. 469. § 4. Where the cognizee of a fine executory had 

fuffered a year and a day to elapfe from the time when' 
the fine was levied, without fifing out a writ of habere ' 

facia*.' 


n tU XXXV. fine. CL vL $ 4— & 

facias feifinam, he muft then have fued out a writ of 
fore facias , which might alfo be hied out by the heir 
of' the cg^fgee. 


writ, th<^ fheriff was commanded to 
enants to appear and fhew caufe, if they 
co ^il^H^ tne cognizee of the fine, or his heirs, 
fhoulcTfiot have execution of the fine. And if at the 



return of the fore facias the terre-tenants did not fhew 
fome caufe to the contrary, the plaintiff or cognizee 
became entitled of courfe to a writ of habere facias 
feifinam . 



§ 6. If the party to whom the eftate was limited by Step. Tou. 4. 
a fine executory was in poffeffion at the time when fuch 
a fine was levied, he need not have fued out a writ of 
habere facias foifinam ; for, in that cafe, the fine would 
enure by way of extinguifhment. 

§ 7. If a fine executory was levied of a reverfion , R ep . ^ 
depending on an eftate for life, or years, or of a feig- 
nory, or any thing which lay in grant, they would pafs 
immediately* becaufe it would be impoffible to give 
actual poffeffion of them. 

$ 8. Since the ftatute of ufes 2 7 Hen. 8. writs of Booth 250. 
poffeffion are never fued out where fines are levied to g 

ufes, for the ftatute executing the poffeffion to the ufe, 
the cognizee is immediately in poffeffion without at- 
tornment j and by the 4th and 5th Ann, c. 1 6. attorn- 
ment after a fine is become unneceffary, fo that writs 
of poffeffion are now totally difufed. 


Fines 



4§ 

s Comm. 35X. 


Fines fur 



i Inft. 50 b. 
1 Salk. 339. 
3 Atk. 141 • 


title XXXV. Fine. Ch.m. % 

lines are again divided into four forts; tft, Finis 
fur cognizance de droit come cto , &c. 2d, Fines fur cog* 

nizance de droit tantum. 3d, Fines fur caggtftt. 4th* 
Fines fur done grant et render v 



5 9. A fine fur cognizance de droit 
fon done is the beft and fureft kind of hne^HHRRle* 
forciant, in order to keep his fuppofed covenant with 
the plaintiff, of conveying him the lands in queftion, 
and at the fame time to avoid the formality of an aftual 
feoffment, with livery of feifin, acknowledges in court 
a former feoffinent or gift in pofleflion, to have been 
made by him™ the plaintiff ; fo that it is rather an 
acknowledgment of a former conveyance than a con- 
veyance originally made ; for the deforciant acknow- 
ledges, cognofcit , the right to be in the plaintiff, or 
cognizee, as that which he had de fone done , of the 
proper gift of himfelf, the cognizor. 


§ 10. This fpecies of fine has been called a feoff- 
ment of record ; but this expreffion is by no means 
accurate ; for there are cafes in which a feoffment has 
a more extenfive operation than a fine ; and, therefore. 
Sir William Blackjlone has juilly obferved, that it might, 
with more accuracy be called an acknowledgment of a 
feoffment on record. ' 

$ 11. The form of this fine is ; *• And the agree- 
“ ment is fuch, to wit, that the aforefaid A. hath ac* 
“ knowledged the aforefaid manor, Es h. to be the right 
“ of him the faid C. as that which the faid C. hath of 
u the gift of the aforefaid A. t and that he hath remiied 

* 7 <c and 
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** and quit-claimed from him the faid and his heir* 
** to the afbrefaid C. and his heirs for ever.” 


S 12 

gives 



fpecies of fine is executed, and therefore Co. Read. a. 
immediate poffeffion of the land. 



To paffes an eflate in fee-fimple without 
the W^S ^>eirs ; for when the cognizor acknowledges 
the Silas to be the right of the cognizee, it would be 
repugnant and contradictory to his own acknowledg- 
ment to claim any, eflate in the lands in remainder or 
reverfion. Befides in every judgment a fee-fimple was 
recovered, and the cognizance or ackn^Medgment of 
the concord coming in the place of a judgment, mult 
have the fame effect. 


§ 14. But if the concord is qualified by the exprefs 1 Salk. 340. 
words of the parties, as if thq lands are limited to the 
cognizee for life, or to the cognizee and the heirs of 
his body, the fine will then only pafs an eflate for life, 
or an eflate in tail ; for it would be abfurd that a 
greater eflate fhould pafs than that which the parties 
themfelves have limited $ and the preceding donation 
or feoffment which is acknowledged in the fine, may 
as well be fuppofed to have been for life, or in tail, as 
in fee. 

§ 1 5. A rent cannot be referved on a fine fur cog- ^ro. Ab. Tit. 
nizance de droit, come ceo , or on any other fine which is ^ ne P§ ** 3 °* 
executed ; becaufe, as the cognizance fuppofes a pre- 
ceding gift, the cognizor cannot referve to himfelf any 
thing out of lands, whereof he has already conveyed 

Vox.. V. E away 


Title XXXV. Fine. Ch. iii. § 15—18. 

away the abfolute property; fo that the reddendum 
comes too late, when a precedent abfolute gift without 
any fuch refervation is before acknowledge. 


Roll. Ab. § 16. But if an eftate for life only 

t ^ le ^ ne » t ^ ie c°g n iz° r may then refers 
claufe of diftrefs ; becaufe not having 
the entire and abfolute property to be in 
nizee, it is not repugnant to referve a rent out ol 



Fines fur Cog- 
nizance de 
Droit tan- 
tum. 

2 Com. 3 53. 


§ 17. A fine fur cognizance de droit tantum , or upon 
acknowledgment of the right only, without the cir- 
cumftance o3Pa preceding gift by the cognizor. This 
fpecies of fine is generally ufed to pafs a reverfionary 
intereft, which is in the cognizor ; for of fuch rever- 
fions there can be no feoffment or donation with livery 
fuppofed, as the freehold and poffeffion during the par- 
ticular eftate is veiled in a third perfon. 


Co. “Read. 3. This fine may alfo be ufed by a tenant for life, in 
order to make a furrender of his life eftate to the per- 
fon in remainder or reverfion ; and it is then called a 
fine upon furrender. 

§ 18. The form of it is ; “ And the agreement is 
cc fuch, to wit, that the aforefaid A. hath acknow- 
«* ledged the aforefaid tenements, &V. to be the right 
“ of the faid B ., and he hath granted for himfelf and 
*' his heirs, that the aforefaid tenements which W. R. 
“ and M. his wife hold for the term of the life of the 
“ faid G. of the inheritance of the faid A . on the day 
“ on which this agreement was made, and .which, 

“ after 
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** after the deceafe of him the faid G., ought to re* 
“ vert to the faid A. and his heirs, (hall, after the de- 
“ ceafe of jj^^id G., entirely remain to the faid B. 

ever.'* 


5f 



fe is executory, and paffes a feedimple 
rord heirs. It feems to have been the 
molJ|pRient fpecies of fine ; for the demandant was 
obliged to follow the r ules of law, and file out a writ 
of pofleffion : but when it became ufuai to procure a 
feoffment of the lands firff, a writ of pofleffion was 
unneceffary, which probably gave rife t^fiiies fur cog- 
nizance dc droit came ceo. 


Inft. jj i. 


§ 20. If there be a tenant for life, remainder for Co. Read. 5. 
life, and the firfl tenant for life levies a fine to the per- 
fon in remainder, fur cognizance de droit tantum , it will 
operate merely as a furrender of his eflate for life ; be- 
caufe, by this fine, the tenant for life only acknowl- 
edges all the right which he had in the lands to be- 
long to the perfon in remainder. But if, in this cafe, 
the tetiant for life had levied a fine fur cognizance de vide infra. 
droit come ceo, &c. it would create a forfeiture of both cli - ,a * 
their eftates, and the perfon in- reverfion might enter 
immediately ; becaufe a fin efur cognizance de droit come 
ceo, £sV. is always fuppofed to pafs an eflate in fee- 
fimple, unlefs the contrary is exprelsly mentioned; 
whereas a fine fur cognizance de droit tantum only con- 
veys all the right which the cognizor has, and no 
more. 


£ 1 


§ 2 1. A fine 


5 * 

Fines fur 
Conceffit 
z Com, 353. 


Fines fur 
Done Grant 
& Render. 

2 Com. 3 53. 


Title XXXV. Fine. Ch. ffi. § 2 1—23. 

$ 2 1 . A fine fur concefftt is, where the cognizor, in 
order to make sin end of difputes, though he acknow- 
ledges no precedent right or gift, grantl|l||. the cogni- 
zee an eftate de novo, by way of fuppofild ^ogm|ofition, 
which may be either an eftate in .. life, 

or even for years. 

The form of this fine is ; “ And the agreement is 
ts fuch, to wit, that the aforefaid A. hath granted to 
“ the aforefaid B. the aforefaid tenements, &c. to hold 
“ for 6 1 years.’* It is executory. 

c 

§ 22. A fine fur done grant et render is a double fine, 
comprehending the fine fur cognizance de droit come ceo , 
and the fine fur conceffit. It is ufed in order to create 
particular limitations of eftates ; whereas the fine fur 
cognizance de droit come ceo conveys nothing but an ab- 
folute eftate, either of inheritance, or at leaft of free- 
hold. 

In this fine the cognizee, after the right is acknow- 
to be in him, renders or grants back to the cognizor 
fome other eftate in the lands. 

§ 23. The form of this fine is ; * c And the agree- 
“ ment is fuch, to wit, that the aforefaid A. hath ac- 
“ knowledged the aforefaid tenements to be the right 
if of him the fait) B. as thofe which the faid B. hath 
“ of the gift of the aforefaid A. and thofe he hath 
“ remifed and quit-claimed from himfelf the laid A. 
“ and his heirs for ever, (warranty from the cognizor) : 
tc and for this acknowledgment, remife, quit-claim, 

“ warranty. 
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K warranty, fine, and agreement, the faid hath 
** granted to the faid A. the aforefaid tenements, hfc. 
“ and this he hath rendered to him, in the fame court 
to hold the faid tenements, &c. to the faid A. and 



of this fort, the render muft be made e®. 
nded in the original writ, or of fomc- 
thing ifiuing out of thofe lands. Thus, if the cogni- 
zance be made of the manor of Dale , the cognizee 
cannot make a render of the manor of Sale ; or if the 
cognizance be made of the third part of a manor, the 
render cannot be of the whole manclfl^ becaufe the 
court can only determine the right of that about which 
the parties contended, and which was demanded in the 
original writ : but if the cognizor acknowledges all his 
right in the lands to be in the cognizee, and the cog- 
nizee, in return, grants and renders to the cognizor 
a particular eftate in the lands, or a rent or common 
out of it, the render is good, becaufe the determina- 
tion entirely refers to the things in difpute, one party 
taking the ultimate property in the land, and the other 
a particular efiate in it ; all which is comprehended in 
the original writ. 



§ 25, It follows from the fame principle, that the Co. Read 
lands mull be rendered in the firft iafiance to fome 
perfon named in the original writ ; but an efiate may 
be rendered to a perfon not named in the original writ 
by way of remainder, as well as in any other kind of 
concord. 


£3 


§ 2.6. A fine 


54 



Tey’-s Cafe, 

5 3 ®.* 
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§ 26. A fine fur done grant £ 5 * render is executed as 
to the firft part, and executory as to the feeond ; for 
if the fir ft part was not executed, it would be void, 
as the cogfxizee can have nothing to ren der, la,. t he cog- 
pizor until he is in polfeffion. 

§ 27. This fpecies of fine being gegppQHKTed to 
create particular limitations of eftates, is conftru,ed 
rather a.s a private, deed or conveyance, than as a 
judgment in an adverfary fait ; and therefore it need 
not have fuch a precife form as other fines. 

§ 28. HutSand and wife levied a fine to A. and B. 
and the heirs of A. of the manor of Layer de la. Hay, 
Layer Britton, and feveral other manors, and a great 
number of acres of land, meadow, pafture, £sV. in 
Layer de la Hay , Layer Britton , &c-. and in this fine 
feveral grants and renders were made. In the third 
render the manors of Layer de la Hay, and Layer 
Britton, et tenementa praditta in Layer de la Hay and 
Layer Britton , were granted and rendered to the huf- - 
band and wife, and to the heirs of the huiband, and 
by the fourth render 1 1 5 acres of land in Layer Briu 
ton were granted and rendered to the wife in tail. 

After the death of the huiband, his brother, and 
heir brought a writ of error, and alfigned for error 
the repugnancy between the third and fourth render,, 
for, by the third render all the lands in Layer Britton 
were granted to the huiband and wife, and to the 
heirs of the huiband; and, by the fourth render, 
part of the fame tenements were granted to the wife in 

tail; 



Title XXXV. Fine. Cb . iii. § 2 8, 29. 

tail ; fo that the fame lands were granted to two dif- 
ferent perfons, which was repugnant and erroneous. 

It was obferved, that a fine was of the fame nature as 
a judgm§j|t, and as jBra flop , fays, Oportet ut res certa 
dedu^miudiernnt. But the court refolved, that 
as to that which was contained in 
the;M^^fe^KK fhonld be of the fame condition and 
quali^^a^e^ftruftion, as^a charter or other convey- 
ance between party and party, and need not have 
fuch a precifi^form as a writ or judgment, and there- 
fore that the fourth render was good, and fhould inva- 
lidate the third tender as to the 115 acres. 

M 

§ 29. If lands be rendered by fine to a perfon and 1 Rep. 156 <7. 
his heirs, the lands are thereby immediately bound ; 
and although the perfon to whom the render is made 
dies before execution, yet his heirs will have the 
lands ; for the fine having been levied in the life-time 
of the parties, the lands were fo bound by it, that it 
could not be altered. 


E4 


TITLE 
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Gilb. Ten. 

i">o. 

Hale’* Hift, 
*?»• 

Vide 3 Rep. 
Preface. 


TITLE XXXV, 

FINE. 


CHAP. IV. 

Jn what Courts Fines may be levied > and before whom 

acknowledged. 


f 3. Court of Common Picas. 

7. Of the County Palatine of 

Lancqfter . / 

8. Of the Count j. Palatine of 

Chejler . 

9. Of the County of the City of 

Chefter, 

IO .Of the County Palatine of 
Durham . 

1 2 . Of the Great Sefions of W ales . 

14, Of the JJle of Ely . 

15. Courts of Ancient Demefne . 
17. Courts of Cities and Corpo- 
rate Towns, 


19. Before whom Fines may be 

acknowledged '. 

20. Commiffioners under a Writ 

ofDc dimus Poteftatem. 

25. Judges of jffivee. 

26. How the Acknowledgment is 

to be certified. 

36, Rules refpefting the taking of 
Fines by Dedimus. 

41. Lord Chief Juftice of the 

Common Pleas. 

42. Jujlice\ of Wales. 


Seftion 1. 

A FINE being a compofition of a fuit commenced 
for /the recovery of real property, it might origi- 
nally have been levied in any court which had jurif- 
di&ion to hold pleas of land : and accordingly it ap- 
pears that, in the early ages of the law, when courts 
were more numerous, and their jurifdidtion more 
extenfive than at prefent, fines were frequently levied 
in the Lord’s Court, the Hundred Court, and the 
County Court ; and in Dugdales Origines Jurtdiciales 
92* there is a record of a fine which was levied in the 

county 
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county court of Nottingham in the reign of Xing 
John. 


„,,ve re ajfo levied in all the courts at 

I even before the King himfelf, as appears 
lumber of records which have been 
nan* s Glofiary, and by Dugdale and 



Dugd. Orig. 

i ur. 50. 9*. 
laddox 
Form, Ang* 
N°36 4 . A 
4 loft. 7j* ** 
Maddoi 
Ixch.’ 



§ 9. From the time of the appointment of Juftices Glanv.lib.*,* 
in Eyre by 2. fines were ufually levied before c ‘ ** 
them, on account of the pre-eminence of their court 


over the county courts ; and Maddox preferved 


_ N° 365, 365. 

feveral concords of fines which are exprefled to have 3 6 7* 3 6 9* 

372. 

been levied, coram abbate de Eveihaam Johanne de Roll. Ab. 
Munmul , &c. Jtt/liciariis itiner antibus* Tit. Fine (C). 


§ 3. In confequence of the fixed refidence of the Court of 
Court of Common Pleas at 1 Wejtminfter by Magna pi°™”° D 
Charta , fines were thenceforth ufually levied in that 4 99- 

court, becaufe therein only could real actions be 
commenced j however, if a record was removed by a 
writ of error from the Court of Common Pleas into 5 en ^ a ® 

Read, oa 

the Court of King’s Bench, a compofition / of the fuit Fines 3. 
might take place there, by which means a fine might 
be levied in that court. 


§ 4. It is enabled by the ftatute de modo levandi 2 Inft. 515. 
fines, that fines fliall be levied in the Court of Com- 
mon Pleas, or before Juftices in Eyre, and not elfe- 
where, and that a fine {hall not be levied unlefs 
all the juftices are prefent. But Lord Coke fays, 

that 



5 * 

Co. Read. 8. 
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ty Palatine 
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that the latter part of this ftatute was repealed by im- 
plication by the ftatute 4 Hen. 7. fo that now a fine 
levied in the Court of Common Pleas before two 
juftices is confidered to be equally valid, as if all the 
Judges were prefent. 

§ 5. An opinion is advanced byi^HH^R 7 #Ie 
that a fine cannot now be levied fo as to^BRte the 
force of a final concord in any court but the Common 
Pleas ; and therefore that the King cannot now, in 
contradidiion to this negative ftatute, grant a power to 
hold pleas for the purpofe of levying fines. He feems 
alfo to havdf^ ,en of opinion, that fince this ftatute, 
fines cannot be levied in any inferior court, unlefs the 
privilege of holding fuch court has been confirmed by 
adt of parliament ; but this is certainly a miftake, for 
fines may. ftill be levied in inferior courts, as will be 
fhewn in a fubfequent part of this chapter. 

§ 6. The counties palatine of Lancajler , Chejter y 
and Durham , having private courts of their own, the 
King’s ordinary writs do not run there, fo that fines 
could not be levied in the Court of Common Pleas at 
Wejlminjler of lands fituated in thofe counties, but 
this defedt has been remedied by the following 
ftatutes. 

5 7. By the ftatute 37 Hen. 8. it is enadted, that 
all fines levied before the juftices of the county pala- 
tine of Lancajler , commonly called Juftices of Afiize 
at Lancajler , or before one of them, of any lands, 
tenements, or other hereditaments lying or being 

within 


59 
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within the faid county palatine of Lancajlcr , which' 
fhall be openly read and proclaimed three feveral days 
in open feffions, in the prefence of the Juftices of Affize 
ncg/ter, or one of them for the time being ; and 
be openly proclaimed in the fame man- 
jro next general feffions that fhall be holden 
lunty palatine of Lancqfler , at threfc feveral 
of the faid two feffions, after fuch 
manner and form as is commonly ufed in the Court of 
Common Pleas at Wcjlm'mjler , fhall be of like force, 
flrength and effect in law, to all intents, effects, con- 
ftru£tions and purpofes, as fines levied jn the Court of 
Common Pleas. 



§ 8. By the ftatute 2 & 3 Ed. 6. c. 28. it is enabled. 
That all fines levied or acknowledged before the high 

4 

Juftice of the county palatine of Chejler , or before 
the Deputy or Lieutenant Juftice there, of any lands, 
tenements, or other hereditaments, lying or being 
within the faid county palatine of Chejler , which fhdl 
be openly read and proclaimed three feveral days in 
the open feffions, in the prefence of the Juftice of the 
faid county palatine of Chejler , or before tfye Deputy 
or Lieutenant Juftice there,* at the fame feffions, that 
the fame fine fhall be engroffed, and alfo that it fhall 
be openly read and proclaimed in the fame manner, 
at the two next general feffions that fhall be holden in 
the faid county palatine of Chejler , next after the 
levying and engrofling fuch fine, at three feveral days 
in either of the faid two feffions, after fuch manner 
and form as is commonly ufed in the King’s Court of 
Commdn Pl^as at Wejhninjler , fhall be of like force, 

flrength 


Of the Coun- 
tv Palatine of 
C heller* 


6m 
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ftrength and effect in law, to all intents, effe&s, con* 
ftru&ions and purpofes, as fines duly levied with 
proclamations before the King’s Juftices of his Com- 
mon Pleas. 


Of the Coun- 



5 9. By theflatute 43 E/izl c. 15. § 3. fo 
tliat it fhall and may be lawful to and for.J 3 
upon any original writ or writs of covenantor any 
other original writ or writs, whereupon fines have 
been ufually levied, to be purchafed out of the Court 
of Exchequer within the faid county palatine of 
Chejler , returnable before the Mayor of the laid city, 
in the Portmd^ j Court to be holden within the faid 
city, to levy any fine or fines of any lands, tenements, 
or hereditaments, lying or being within the faid county 
of the faid city of Chejler , before the Mayor of the 
faid city, in the faid Portmoot Court, in fuch manner 
and form as fines may be levied before the high Juftice 
of the county palatine of Chester ; and that the Mayor 
of the faid city fhall have full power and authority 
to receive and record all and every fuch fine and fines, 
and that all and every fuch fine or fines which fhall 
be fo levied, and which fhall be openly read and pro- 
claimed before the Mayor of the faid city, in the faid 
Portmoot Court, once at the fame court day that 
the faid fine fhall be ingrofTed, and once at every of 
the nine next court days of Portmoot, next after the 
levying and ingroffing of fuch fine, fhall be of like 
force, ftrength, and effe& in law, to all intents, con- 
ftructions, and purpofes, as fines duly levied with pro* 
damations before the faid high Juftice of Chejler , 


And 
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And by § 5. of the fame ftatute it is ena£ted, That 
upon all fuch original writs, to be purchafed out of the 
faid Colli of Exchequer aforefaid, for the levying of 
any fifSeOrfines within the faid city of Chejler , the 
faid city for the time being fhall have 
f&gflMMl authorit y to aWar£ l and fend forth fuch 

procefs or precepts of dedimus po- 
tcjlatqm toahy two or more fufficient perfons, authorif- 
ing theni to receive, and take the acknowledgment of 
fuch pe&n or perfons as fhall be willing to levy fuch 
fine or fines, and by reafon of ficknefs or other rea- 
fonable impediment cannot come in pe^n before the 
faid Mayor to make fuch acknowledgment. 

§ l o. By the ftatute c Eliz. c. 1 7. it is ena&ed, Ae Conn, 
that all fines levied before the Juftice or Juftices of Durham, 
the county palatine of Durham , for the time being 
authorifed for that purpofe, of any lands, tenements, 
or other hereditaments, lying or being within the faid 
county palatine of Durham , which fhall be openly read 
and proclaimed two feveral days in the open feffions, 
in the prefence of the Juftices of Aflife at Durham , or 
one of them at the fame feffions, that the fame fine 
fhall be ingrofied, and alfo that fhall be openly read 
and proclaimed in the fame manner, at the two next 
general feffions that fhall be h olden in the county pa- 
latine of Durham , next after the levying or ingrofling 
of fuch fine, fhall be of the fame force, ftrength, and 
effe& in law, to all intents and purpofes, as fines 
duly levied with proclamations before the Queen's 
Juftices of the Common Pleas at Weflminfter . 


3 


s »• if 



i Wilf. Rep. 
275. 
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§ 11. If a fine is found by verdift to have been 
levied before the Juftices of the county palatine of 
Lane after, without finding who thofe Juftices were, 
and whether they had power to take fines or not j the 
court will prefume them to be fuch Juftice^xahad 
power by ftatute to take fines in the couttfiH^Hline 
of Lancajler , if the contrary does not aj 




Wales. 


§ 12. Upon the reduction of Wales, courts of juftice 
were eretted there, in which all pleas of real and per- 
fonal actions were to be held, and fines of lands 
fituated there are levied in thofe courts under the 
authority of fkj ftatute 34 & 35 Hen. 8, c. 26. § 40. 
by which it is ena&ed, that all fines levied before the 
Juftices of Wales, of lands, tenements, and heredita- 
ments, fituated within their jurifdi&ion, with procla- 
mation made the fame feflion, that the faid fine fhall 
be ingrofled, and in two other great feflions, then 
next to be holden within the fame county, fhall be of 
the fame force and ftrength to all purpofes as fines 
levied with proclamations be of, that be levied before 
the Juftices of the Common Pleas in England. 


Ch. 2. § 13. By the ftatute 27 Eliz. c. 9. all the claufes 

in the 23 Eliz. c. 3. are extended to fines levied in the 
courts of great feflions in Wales, and alfo in the courts 
of the counties palatine of Lancajler , Chejler , and 

Durham. 


Of the Ifle of $ x 4* The Ifle of Ely is a royai franchife, the 
■Eb'ft ^ Bifhop having, by a grant from Hen. 1. jura regalia , 
whereby he exercifes both a civil and criminal jurif- 

diftion $ 
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i \ 

di&ion j and therefore fines are levied in a court held 
hj| the Bifhop’s Juftices, of lands fituated within the 
fraichife. 


|The tenure of ancient demefne being a fpe- 
jed vilienage, the tenants thereof could 
|6ied for their lands in the King’s Courts 
; but had the privilege of having 
adminiftered to them in the court of the manor. 



Courts of 
Ancient Dc- 
tnefn 
BlaC 
4to. 



by petit writ of droit clofe , directed to the bailiffs of 
the King’s manors, or to the Lord of the Manor, 
whereof the lands were held. 


In confequence of this principle, no fine can be 
levied in the Court of Common Pleas, of lands held 
in ancient demefne, for that would be a wrong to the 
lord of whom the lands were holdenj as they would 2 Jnft. 513. 
by that means become frank free, and not impleadable 
in his court : but as fuch tenants were allowed to 
commence actions in the court of the manor, they 
were alfo permitted to compound their fuits there, by 
which means fines have at all times been levied of 
lands held in ancient demefne upon little writs of right 
clofe in the court of the manor. 

§ 16. It was found by fpecial verdict that the Hunt 
lands in queftion were held of the manor of Wormelow , Salk." 5*39. 
which is de antiquo dominico corona dornini revis et Com - Kep. 

* # 93, 124, 

antecejforum fuorum , impleadable in the court of the 
manor per parvum breve de re£lo claufo corum fenef- . 
challo feflatoribus et domefmen ejufdem manerii , five 
eorum locum tenens et attornat : and that upon writs of 

6 right 
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light ctofe fines had been time out of mind levied arid 
leviable in the fame court. That Thomas Cuillym wad 
feifed in tail of the faid lands, and being fo feifed, 
22 Car. w a fine was levied in the faid court fitptridum 
confuetud. pradiSl. before A. B. locum tenent*:^j^^dmi 
Kyrle fenefchalli et R. attornat. J. S. ^ 

J. N. ad tunc feftator. et dome/men ejifiS/Kg^ric'- . 
.Then the fine was fet forth, and it appSareato have 
been levied before the attornies of the fuitors in placito 
conventionis fecundum confuetudinem manerii, come ceo 
qu*il a de fon done . 


Dyer 1 1 1 b. 


Fitz. N. B. 
12 . 


It was determined by Lord Chief Juft ice Holt , and 
the other Judges, that a fine might be levied of lands 
held in ancient demefne in the court of the manor, 
though it is not a court of record, becaufe it is but 
agreeable to the power of that court in other in- 
fiances, for they may proceed to try the mife joined 
in a writ of right clofe, which is of a higher nature 
than a' fine ; whereas in all other inferior courts, on 
the mife joined, the caufe muft be removed into the 
Common Pleas by recordari ; and the fiatute 18 Ed. i . 
de modo levandi fines is but declaratory of the Com- 
mon law, and was made to rectify a mifiake, that 
fines were leviable in inferior courts upon bills or 
plaints, which cannot now be either by grant or cuf- 
tom, by reafon of the negative words of that fiatute. 
But this does not extend to courts of ancient demefne, 
for then the fiatute 18 Ed. i. would make fines of 
thofe lands leviable in the Court of Common Pleas, 
which is not the cafe, fuch fines being reverfible by 
the lord, fo that tenants in ancient demefne would be 


under 
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Under a double difad vantage, for a fine could not be 
levied of their lands in any court. 


This^gjlg'nient was affirmed by the Houfe of Lords. 


4 Bro. Ca. ia 
Pari. 66 . 



be levied in the courts of cities 
-wns by cuftom, where filch courts 
hold pleas of land. 



Maddox has publifhed a record of a fine levied in 
the town court of the city of Coventry's before the 
mayor and bailiffs of that town ; and alfd &fin e levied 
in the court of Fordwick r, to which KingJflPfggr 8. was 
a party. 


Form. AngB® 
N° 379- 394* 


§ 1 8. A fine of this kind is however void, and may 
be reverfed unlefs it appears that the court had a power 
of taking fines. 

In a writ of error to reverfe a fine levied in Shrew/- T * 

bury before the bailiffs, the firfl: error affigned was, Eliz. 3 14. 
that it did not appear they had any authority to take 
fines, and they could not have it by prefcription, or by 
general words ,in the King’s grant. The court laid S P. 1 Leon, 
the fine was void, it not appearing by what autho- 
rity the fine was levied ; for it was in derogation of 
the Crown and of the profits of the Crown pro licentia 
concordandi. 


§ 19. With refpeft to the perfons before whom Before whom 
fines may be acknowledged, it appears that originally ^^“*7 be 
thole who were defirous of levying fines, acknow- ledged. 

Vox.. V. F ledged 
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ledged the concord in open court, and fines are ftill 
frequently acknowledged in the fame, maimer, the par- 
ties appearing at the' Bar of the Court of Common 
Pleas : but fines may alfo be acknowledged out of 
court. 



§ ao. It appears from Glanville , 7/|Hk f. that 
the fuitors in the curia regis were at alwJd^allowed 
to profecute their caufes by attorney, who was called 
refponfalis ad lucrandum vel perdendum ; and a plea 
might be thus commenced and determined, whether 
by judgment, or by final concord, as effectually as by 
the prifid^l himfelf. Per procuratorem itaque talem 
poteji placitum illud deduct in curia et terminari > Jive 
per judicium* five Jinalem concordiaia, adeo plene et Jir - 
miter ut per eum qui ahum loco Juo inde pofuit. 


No. 369. 3$2. 


In confequence of this rule, fines were frequently 
levied by attorney ; and in the Formulare Anglicanum 
there are feveral records of fines, which appear to have 
been levied by attorney, the chirograph being worded 
in this manner — Hac ejt Jinalis concordia fafta, &c. 
inter Thomam de Prejlon per Alexandrum Wallenfem , 
pojitum loco fuo ad lucrandum vel perdendum , et 
Ranulphum , Cf fc. Tins practice was productive of 
feveral frauds *, and, therefore, the flatute de mode 

levandi 


* There is an inftance in the rolls of parliament 18 Ediv. i. 
No. 9. vol. 1. p. 22. where a perfoa complains, that having demifed 
certain lands to another for twelve years, and agreed to levy a fine 
to confirm the demife, he appointed a friend of the lcffce'a as his 
attorney for that purpofe, who acknowledged a fine of other lands to 
6 the 
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levandi fines enabled, that the parties to a fine fhould 
appear perfonaily in court, that the judges might have 
opportunity of examining into their age and ca- 


*7 



§ inconvenience of compelling old 

au4 to travel from th 6 moll remote parts 

of Wejlminjler , produced a regulation 

which is iifi&^^^led the ftatute of Carlifle , but which, 
in fa&, is a writ addrefied by Ednv. i. to the judges, 15 Edw.i. 
for their government in talcing the acknowledgment 
of fines. It ordains, that all parties who would ac- 
knowledge or render their rights or teneflUnts to an- alnft 5 is. 
other by fine, fhould appear perfonaily before the juf- 
tices, fo that their age, idiocy, or any other defe£l 
might be judged of by them, M Provided notwith- 
“ (landing, that if any perfon be by age or impotence 
“ decrepit, or by cafualty fo opprefled and withholden, 

“ that by no means he is able to come before you in 
“ our court, then in fuch cafe we will that two or 
“ more of you by affent of the refidue of the bench, 

4< fhall go unto the party fo difeafed, and fhall receive 
“ his cognizance upon that plea and form of plea that 
“ he hath in our court, whereupon the fame fine ought 


the leflee and hit heirs for ever, et idem Mathew pojiea tuTtffet quoddam 
breve de conventione verfus ipfum Willelmum de pradi&o termino affirm • 
undo, prout idem Matthew fecit ipfum IViUelmum quendam attornatum 
facere, ad finem ilium levandum coram jujl'tciariis de Banco f pradiBus 
Matthew taraen fccitct procuraVit erg a attomatum ilium quifmt de noti - 
tia et amiciiia fua , quod idem attoraatue recognovit alia tenementa qua 
fuenmt ipfiut JVUlelmi, et in fcripto inter cos conftBo non contenta t 5s ?c. 

F 2 “ to 
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“ to have been levied z and if there go but one, he 
“ fhall take with him an abbot, a prior or a knight, 
“ a man of good fame and credit, and fhall certify 
“ you thereof by the record, fo that* all things incident 
“ to the fame fine being examined by, .hjjBa^S^-them. 
“ the fame fines according' to our 
<c may be lawfully levied.” 

In confequence of this regulation, a fpecial commif- 
fion ifiires out of the Court of Chancery, called a writ 
of dedinius potejlatem, directed to a certain number of 
commiffioners, reciting that a writ of covenant is de- 
pending bel&re the juftices of the Court of Common 
Pleas, between certain perfons therein named, who are 
incapable from infirmity of appearing perfonally before 
the court, and authorifing the commiffioners to take 
the acknowledgment of the faid parties concerning the 
matters contained in the writj and directing them to 
certify fuch acknowledgment under their hands and 
feals to the Court of Common Pleas. 

§^22. Although this writ ftill appears to be granted 
upon a fuggeftion, of infirmity in the parties, yet fuch 
fuggeftion is feldom true, the writ being ufually ob- 
tained to fave the expence or inconvenience of a journey 
to Wejhninjier , or for the purpofe of levying a fine in 
vacation time. 


I 5 ro. Ab. Tit. 
Fme 120 . 

Co. Read 9* 
2 Vent/ 30. 


§ 23. The ftatute of Carllfle only gives authority 
to two of the juftices, or to one of them; attended by 
an abbot or knight, to take the acknowledgment of 
fines j but notwithftanding this reftri&ion, writs of 

dedimut 
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dedimus potejlatem were frequently directed to perfons 
of inferior quality, from whence many abufes arofe, 
which gave rife to the rule of court, Pafch. 43 Eliz. Wilfon 78. 
by -it was ordered, that no writ of dedimus po - 
te/id& m JfSjBe Atd to commifiioners to take the acknow* 

Ihould be received or recorded, 
untel^R ^|livva litedgment was taken by fome of the 
juftici&^ WBjS w^y bfcnch or other, or Barons of the 
Exchequer, or H&jeant at law, or knight who was of 
the quorum. Cuftom has, however, fo far prevailed 
againft the pofitive authority, both of the Hatute and 
of this rule, that although a knight is always named 
in a writ of dedimus potejlatem , yet he feld<jp> is one of 
thofe who take the acknowledgment of a fine. 

§ 24. By an order of the Court of Common Pleas, 
made in Michaelmas term, 39 Geo. 3. reciting, that the 
Lord High Chancellor had been pleafed to direct, that 
no writ of dedimus potejlatem to be executed in England , 
fhould iffue under the great feal directed to any perfons 
except the judges, ferjeants at law, barrifters of five 
years Handing, or folicitors or attornies of fome of the 
courts in WeJlmiii/ler-Hall , the judges of the Court of 
Seflion and Exchequer, advocates . and clerks to the 
fignet of five years Handing in Scotland ; it is ordered 
that, from and after the laft day of the faid Michael- 
mas term, no common recovery or fine fhall be fuffered 
to pafs, unlefs the taking of the warrants for fuffering 
any common recovery, or captiop of any fine, be before 
one of the juftices or baroii6 of His Majefty’s courts 
of record in VVeJlminfter-Hall ’, or one of the ferjeants 
at law, unlefs an affidavit be„ made and Hied, Hating 

F 3 that 
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that the commiffioners taking the fame are, to the beft 
of the deponent’s information and belief, either bar- 
rifters of five years (landing, or folidtors in fome of 
the courts in Wejlminjler-Hall, the judges of the Court 
of Seflton and Exchequer, or advocates anAwclgr ks to 
the fignet of five years {landing in Sc 



ycnk. 227. 
Dyer b. 


§ 25. The judges of aflize may, in th<SP^|$^uits per 

confuetudir^m regni , take the acknowledgment of fines 

without any writ of dedimus potejlatem , on account of the 

great confidence which the law places in their judgment 

and integrity # : in fuch cafes, however, a writ of dedimus 

potejlatem &aght to be fued out, bearing date before the 

acknowledgment of the fine ; although, if the writ of 

* 

dedimus potejlatem is tefled after the date of the acknow- 
ledgment, {till the fine will be fupported. 


Arpenton *. 
'Wtftover, 
€ro. Eliz. 
* 75 ’ 


§ 26, A writ of error was brought to reverfe a 
fine, and the error afligned was, that it appeared upon 
record that the acknowledgment of the fine was taken 
by Chief Baron Man-wood, on the 27 th of March , and 
the writ of covenant and dedimus potejlatem were tefled 
on the 9th of April, fo that the acknowledgment was 
taken without any authority ; and by the ftatute 
23 Eliz. the day of the acknowledgment ought always 
to be certified j but the court over-ruled this objec- 


# There is a petition in the rolls of parliament i 8 Edit). 3. No. 26. 
vol. 2. p. 261. from the commons beyond Trent 9 praying that a 
jutlice of one or the other bench (hould come twice each year into 
their counties, to take the acknowledgment of fines* 
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tion, faying it was good enough, and that otherwife 
they ihould reverie many fines. 


§ 07. The compiiffioners appointed by writ oi dedimus How the 

diredted by the ftatute 23 Eliz. c. 23. f. 5. mem^to be 
owledgment of the fine within twelve ccrtl * lcd ’ 
Itaken, and alfo to certify the year 
the fame was acknowledged. 



If the eoinrhiffioners, in a writ of dedimus po - Fiiz. N. P. 
tejlatem , refufe to certify the acknowledgment of a ‘ 4<5 ‘ 
fine purfuant to this ftatute, within twelve months, a 
certiorari may be awarded againft them^reciting the 
fubftance of the writ of dedimus potejlatem , and the 
acknowledgment of the fine, commanding them to 
certify it ; and in cafe of their refufal, an alia , a pluries , 
and an attachment , will iflue a f gainft them. 


§ 28. If the commiffioners die before they have Idem, 
certified the acknowledgment of a fine, their executors 
muft certify it upon a certiorari ; and, in cafe of their 
refufal, the fame procefs lies againft them as againft 
the commiftioners. 


§ 29. If a writ of dedimus- potejlatem be dire&ed to Downes ▼. 
two perfons jointly, and only one of them takes the Cro^Lliz 
acknowledgment of the fine, it will be erroneous. 

§ 30. If a perfon has feveral writs of covenant de- F) - tz> N « 
pending againft feveral perfons in different counties, he 3 * 7 * 
may have a writ of dedimus potejlatem directed to com- 
mifiioners to take their acknowledgments feverally. 

F 4 § 31. A writ 



7 * 

Anon. Cro. 
Eli*. 576. 


Earl of Bed- 
ford v. For- 
tier, Cro. Jac. 
*7. 


Title XXXV. Fine. Ch. iv. $ 3*, 32. 

§ 31. A writ of dedimus potejlatem was awarded to 
take the acknowledgment of four perfons to the fame 
fine. The commiflioners returned the acknowledgment 
of three of the perfons only. The court refolved that 
the fine fhould pafs as againft the three pf^ms who 
had acknowledged it ; and that the namfciM^^wurth 
perfon fhould be erafed out of the writ''<S ^^Miw lui 4 
dedimus potejlatem. 

It was refolved in the fame cafe, that if a writ of 
dedimus potejlatem be awarded to take the acknowledg- 
ment of three perfons to the fame fine, the commif- 
fioners needQot take the acknowledgment of all the 
three perfons at the fame time, but may take the ac- 
knowledgment of one of them at one time, and of an- 
other of them at another time. 

§ 32. A fine will not be reverfed for any trifling 
error or miftake in the return made by commiflioners 
under a writ of dedimus potejlatem, 

A writ of error was brought to reverfe a fine taken 
by commiflioners, becaufe, upon the back of the writ 
of dedimus poteJlatem y it was exccutio ijlius brevis patet 
in quodam panello huic brevi adnexo , whereas it ought to 
have been in quadam fehedula huic brevi annexa. But 
all the court held it was but matter of form, and not 
material j for, although it be not properly faid to be 
a pannel, yet a pannel and fchedule are all one in fub* 
fiance, and no caufe to reverfe the fine. 


§ 33. The 
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§ 33. The writ of dedimus potejlatem recites, that a Shep. Tou. 5, 
writ of covenant is depending between the parties, and, , 
vHfeh&refore, fhould bear date after the writ of covenant. zz 3 ' 


was brought 


tejmk 

held! 


I « VT VAAV M ttUV f 

efie of the writ of dedimus po- 
flRflt of covenant : and it was 


jppijijr of covenant j and 


34. But if the writ 0 dedimus potejlatem be tefted 
on the fame day with the writ of covenant, the fine 
will be valid. 


Goburn ▼. 
Wright, 
Cro. Eliz. 


740. 

Herbejf , 
Blamm i 


1 Roll' 


794 - 


A writ of error was brought to reverfe a fine, be- Arundel ▼. 

caufe the writ of dedimus potejlatem was tefted on the Cro^Ehz. 

fame day with the writ of covenant, which was con- ® 77 * 

J Cro. Jac. 11. 

tended to be erroneous, becaufe the writ of dedimus 5 Rep. 47 b. 
potejlatem recites, that the writ of covenant is depend- 
ing ; whereas the writ of covenant could not be faid 
to be depending until its return. But the court were 
of opinion that this was no error, for the writ of cove- 
nant may be faid to be depending immediately on the 
purchafc of it ; and if a ftranger Ihould buy the lands 
before the return of the writ of covenant, it would be 
champerty. 

§ 35. It is the duty of all thofe who are appointed 
commiflioners in a writ of dedimus potejlatem , to inform 
themfelves by means of foine people of credit, that 
the perfons who acknowledge a fine before them, are 
really the parties named in the original writ. They 
fhould alfo be extremely attentive in examining whe- 
ther 
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ther there be any married woman, infant, idiot, or 
lunatic, among the parties to the fine, as they are liable 
Petty’s Cafe, to be feverety punifhed by the Court of Common Pleas 
1 Freem. 78. ^ ai y f rau d or wilful negleft in the execution of the 

trull repofed in them by that court. 



by Dedimu* 
Wilfon 82. 
Vide Dean 
y. J idmarfh, 
Barnes 143. 


§ 36. By A rule of the Court of C KMjjR ^toaafeas ' 
made in HU. i; . r’ < r. ’ ’t was ^iteded» fine 

.. ";d belbre co.ii.niflioneil'fhould be allowed 

to pais, unlefs fome perfon who was prefent when the 
fine was acknowledge iiould appear perfonally before 
the Lord Chief Juil ice of the court, and be examined. 


upon oath to< l .hing the execution thereof. 


This rule having been found, by experience, to be 
attended with inconveniencies, and not having anfwered 
* the good purpofes for which it was intended, the court 
made the following rules : 

Wilfon 85. Hilary 17 Geo. 2. “ It is ordered, that inflead of an 
“ oath made viva voce of the due acknowledgment of 
« fines, an affidavit in writing on parchment fhali be 
“ made and annexed to every fine, in which the perfon 
«» making the fame fhali fwear that he knew the parties 
«* acknowledging fuch fine ; that the fame was duly 
« figned and acknowledged j that the party or parties 
“ acknowledging, and alfo the commiflioners taking 
“ the fame, were of full age and competent under- 
« {landing ; that the feme-coverts (if any) were folely 
“ and feparately examined apart from their hufbands, 
** and freely and voluntarily confented to acknowledge 

the 
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M the fame ; and that the cognizor or .cognizors, and 
“ every -of them, knew the fame to be a fine to pafs 
“ his, Jjer, or their eftate or eftates ; which fine, to- 
with fuch affidavit annexed, fhall be tranf- 
the Lord Chief Juftice, or fome other juf- 
L is court, for his allocatur thereon, and 
!t fhall remain annexed to fuch fine, and 
ith the fame in the proper office : and it is 
** ordered, xbp££ 0 ky fuch affidavit, except where the 
“ perfoxts, at th^fpne of their acknowledging the fine, 
“ are in Ireland , or fome other parts beyond the feas, 
( * fhall be made by fome attorney of the courts of 
“ Wcjiminjler-Hali:* 



Hilary 26 & 27 Geo. 2. “It is ordered, that in the 
“ affidavits made in purfuance of the preceding rule, 
“ the perfon or perfons fo making the fame fhall fvvear, 
“ that the fine was duly figned and acknowledged 
“ upon the day and year mentioned in the caption ; 
“ and if there be any razure or interlineation in the 
“ body or caption of fuch fine, that fuch razure or 
“ interlineation was made before the party or parties 
“ figned the faid fine, and before the caption was figned 
“ by the commiffioners.” 

§ 37. The Court of Common Pleas has, in fome 
inftances, difpenfed with thefe rules. 

A fine was taken before Prentice an attorney, and 
Prentice a tradefman, as commifiioners ; Prentice the 
attorney died without making the proper affidavit of 

the 


Wiifon 89. 


Say v. Smith, 
Barnet S17. 


7 * 


§ 38. Where fines have been acknowledged out of 
the kingdom, the judges have alfo remitted the ftri£t« 
nefs of thefe rules. 

The Lord Of fief Juftice, affifted by Mr. Juftice Clive , 
made an order, that a fine fhould pafs as to two of the 
cognizors, confidering the particular circumftances of 
the cafe, notwithftanding the fame was not figned by 
them. One of the commilfioners attended and made 
oath, that this fine was duly acknowledged before him 
and another commiffioner, by the cognizors at Naples 
in Italy ; that the parties were of full age and good un- 
derflanding ; that the married woman was examined 
apart from her hufband, and freely confented. The 
fine being taken from perfons beyond feas, it was not 
within the order of the court, requiring an affidavit ; 
and the figning of a fine by the cognizors is not abfo- 
lutely neceffary. 

Heathcock $ 39. Two fines taken at Hamburgh , where the cog- 

Earnes 3*17!* nizors refided, were ordered to pafs by all the four 
judges, upon an affidavit by a commiffioner, of the 
due execution of each fine fwom before a clerk 

in 


Plcctwood 
v. Calenda, 
Barncft 219. 


Title XXXV. Fine. Ch. ir. § 37—39. 

the acknowledgment of the fine. One of the cogni- 
zors became a bankrupt, abfconded, and did not fur- 
render within the 42 days, as required by the ftatute. 
The fine was ordered to pafs, on an affidavit Of the 
due acknowledgment of it by Prentice the tr ad cfinan. 
notwithftanding the general rule requiring^^g^j^^a- 
vits to be made by attornies. 
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In the chancery of the city of Hamburgh , and au- 
thenticated by his certificate or atteftation as a notary 



was taken at Edinburgh , and was re- 
pefpeft, except that it was not taken in 
the^v^fM^of an attorney of any of the courts of 
who might have made the ufual affi- 
davit of its having been duly taken. An affidavit was 
made by Seton the demandant, that there was no fuch 
attorney in or near Edinburgh ; and the court, on the 
motion of Serjeant Davy, who cited Sa^y. Smith , al- 
lowed the fine. 


Seton r. 
Sinclair, 
2 Black.* 
Rep. 88c 


Ante f. 37. 


§ 41. The Lord Chief Juftice of the Court of Com- 
mon Pleas may alone take the acknowledgment of a 
fine out of court, a privilege peculiar to that office, 
and which feems to be derived from cuflom and ufage, 
for it does not appear that this power is given to the 
Lord Chief Juftice by any ftatute. Capitalis jujliciarius 
dc banco folus per prarogativum officii fui poteji capers 
recognitiones finium , abfque dedimus potejlatem. 


Lord Chief 
Juftice of the 
Common 
Pleas. 
rHen. 7. 

9*. 

2 Inft. 512. 
Co. Read. 9. 
Dyer 224 b. , 


If the Lord Chief Juftice of the Court of Common Year-Book, 

Pleas be a party to the writ, he cannot take the acknow- 11 

r J » Dyer 220 b. 

ledgment of that fine quia judex in propria caufa. 

This rule extends to all other judges and commif- 
fionfers. 


§ 42. By the ftatute 34 & 35 Hen. 8 . c. 2 6 . f. 40. Juftices of 
it is ena&ed, that fines fliall and may be taken before w aies. 

the 
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the juitices of Wales, of lands, tenements, and here- 
ditaments, fituated ‘within their jurifdi&ion, by force 
of their general commiffion, without any writ of de- 
dimus potejlatem , to be fued for the fame in like man- 
ner and form as is ufed to be taken before th^fiin^’s 
Chief Juftice of the Common Fleas in 
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TITLE XXXV. 
FINE. 


CHAP. V. 


Of the Parties to a Fine . 


f I. Who may levy Fines, 

3. The King, 

4. The S>ueen , 

5. Mamed Women , 

1 3. Coparceners , 'Joint-tenants , 

Tenants in Common , 

14. Perfons outlawed) Itfc, 

15. are difabled from levy- 
ing Fine , 

16. Perfons having no Efate of 

Freehold in the Lands , 


25. Aliens • 

26. Infants, 

30. Infant Trujlees may levy 
FinesQ % 

33. Idiots and Lunatics, 

37 . Corporations . 

38. /F fifed, of Jointures, 

39. Ecclfiajlicks Jei/es are Ec- 

ck'fiae. 

40. ^ Perfons may take Lands 

by Fine, 


Sedtion 1. 

A FINE being confide red as a common afiTu range 
or conveyance of real property, it follows that 
all perfons of full age and fufficient underftanding, 
may in general levy fines of thofe lands, in which they 
have any eflate of freehold, either by right or by 
wrong. 

§ 2. Even perfons who are blind, deaf, or dumb, 
of who are both deaf and dumb at the fame time, 
may levy fines, if it appears that, notwithftanding 
thofe difabilities, they are capable of comprehending 
the nature and confequences of a fine, and can exprefs 
their meaning by writing or figns : and there are three 

Jnftances 


Who may 
levy Fine*. 


Elliot's Cafe, 
Carter 53. 
Griffin v. 
Ferrers, 
Barnes 19, 
Keys v. Butt, 
Id. 33. 



So 


The King. 
Dugd. Orig. ' 
Juf. 93. 
Maddox 
Form. N® 

iff/ifcep * 3a. 


The Queen. 
1 Inft. 3 4i. 

*33 «• 

4 Rep. 23 3. 


Married 

Women. 


Lib. ii. c. 3. 
Form. Angl. 
N» 357. 


M/tddox 
Diff. 1. 18. 
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indances of perfons born deaf and dumb, who 4 ?e re 
permitted to levy fines. 

§ 3. There are feveral records of fines publilhed by 
Dugdale and Maddox , to which the King ligg|tf3arty. 
It was however much doubted in the I. 

whether the King could levy a fine ; aMHJHj^lty 
having confulted Lord Chief Juftice Popm^K . nd Sir 
Edward Coke (then Attorney General) on this fubjeft, 
they gave it as their opinion, that although the King 
could not be cognizor of a fine, becaufe a writ of co- 
venant could not be brought againft him, yet that if 
a fine was lefed to the King, he might then make a 
grant and render, which would be good and lufficient 
to bind him. 

§ 4. The Queen may levy a fine, and a fine may 
be levied to her ; for file has in every inftance the 
particular privilege of fuing and being fued alone, and 
is confidered in all legal proceedings as a feme foie, 
and not as a feme covert. 

5. As married women might always be impleaded 
jointly with their hulbands, it follows that they could 
join with their hulbands in levying fines ; and it ap- 
pears from a pafiage in Glanville , and fome very 
ancient records publilhed by Maddox , that it was for- 
merly ufual for married women to appoint their huf- 
bands as their attornies to levy the fine for them. 

Thus in 9 Rich. 1. the prior and convent of Lewis 
fined to the King in half a mark, ut concordia fafta 
3 inter 
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inter Richardum de la Combe , & Sybillam de Dene, 
uxoretn fuam , prefentes per eundem Ricardum virum 
fuum , pofitum loco fuo , lucrandum vel perdendum , et 
wmmm Priorem et conventum de Lewis tenentem , 

^dnonachum fuum de advocatione ecclefix de 
recognitio de ultima prefentatione fum- 
miMSBQ , | /» prefata curia , fcribatur in magno 

rotuld* 




It is pliable that married women were, in confe- 
quence of this practice, frequently deceived, and de- 
frauded of their inheritances by their hufbands. The 
ftatute de modo Icvandi fines therefore di^£ted, that if ,g 
a feme covert be one of the parties to a fine, fhe 
ought firft to be examined by the juftices, and if fhe 
refufed her affent to the fine, it fhould not be levied. 


§ 6. When a married woman is a party to a fine, fhe 
ought to be examined fecretly and apart from her 
hufband, purfuant to this ftatute, that the Judges or 2 r n ft. ft-. 
Commiffioners may inform themfelves whether fhe 3 Atk. 7:2. 
joins in the fine of her own free will, or is compelled 
to it by the threats and menaces of her hufband. 
Everything contained in the writ fhould be diftin&ly. Penner. 
named to her } and fhe ought to be informed of the F or rcft. R. 
confequences of her affenting to the fine. But a!- + 1 * 
though the ftatute de modo levandi fines thus pofitively 
directs the private examination of a married woman, 
yet if fhe is allowed to ' acknowledge a fine without 
being examined, it will bind both her and her heirs 
for ever, there being no mode of reverfing fuch a . 
fine ; becaufe it cannot afterwards be averred, that 
Vo t.V. G the 
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the married woman was not examined} the contrary 
being recorded. 


§ y. The private examination of a married woman 
is, however, not directed in all cafes, as tJjalrfircum- 
v loft. 515. {lance was prefcribed by the legiflatu g^^ ^^^ pre- 
vent married women from makingHK^cpufedent 
difpofition of their property at the inlcKS/'of their 
hufbands ; fo that where a hufband and wife acquire 
any intereft by a fine, and depart with nothing, the 
wife need not be examined, becaufe in that cafe Ihe 
Lit. f. 670. cannot pofiibly be prejudiced. It may therefore be 
rlnft. 353i. laid down Qs a certain rule, that a married woman 
need only be privately examined in levying a fine, 
where Ihe joins in granting fome eftate, or departing 
with fome intereft. 


Roll. Ab. 
Tit. Fine 


(M. 1.) 


If a fine be levied to a hufband and wife who grant 
and render a rent, the wife ought to be examined, be- 
caufe by the render {he makes herfelf liable to the 
payment of the rent. 


7 Rep. 9 a § 8. If a married woman levies a fine of her own 
'i°ln^46^fc* inheritance, without her hufband, it will bind her and 
Hob. «5. hc r heirs, becaufe they will be eftopped to claim any 
thing in the lands, and cannot be admitted to aver 
that (he was a married woman, that being contrary to 
the record. But her hufband may enter and defeat 
fuch fine, either during the coverture, to reftore him- 
felf to the freehold which *he held jure uxoris , or 
after her death, to reftore himfelf to his tenancy 
by the curtefy ; becaufe no a& of a feme covert can 
x transfer 
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transfer that intereil which the marriage has veiled in 
the huiband ; and if the hufband avoids the fine 
during the coverture, neither the wife nor her heirs 
by it ; for, by the entry of the hufband, 
eilate which paffed by the fine is defeated, 
of the wife revefled in her, and the 
again feifed in right of his wife. 

Even an entry by Judfianci into part of the land, 
whereof the wife alone levied a fine, will avoid the 
whole fine. 

§ 9. If a married woman levies a fin^executory as 
a feme foie , and execution is fued againit the huiband 
and wife, the huiband may ilop the execution of the 
fine, becaufe no a& of his wife’s can prejudice him. 
And if in a cafe of this kind the huiband had made 
default, and his wife was received in his Head, fhe 
might for the benefit of her hufband, prevent the 
execution of her own fine, but, after die death of her 
huiband Ihe cannot avoid it. 

§ 10. If a woman levies a fine by the name of Mary , 
the wife of Thomas Stiles , it wiU be void ; becaufe it 
appears by the very record itfelf that the cognizor was 
^ married woman. 

§ 11. It is agreed that a wife may, without her 
huiband, execute a naked authority, though no fpe- 
cial words are ufed to difpenfe with the difability of 
coverture : but if the legal eilate in lands is veiled in a 
married woman in trufl for another, fome hold that 

O 2 fhe 





1 Inft. 45 a. 
n. 7. 


Mayo v. 
Combes, 

1 Freon. Rep.' 
39 <>. 

Pollexf. 164. 

Co. Read. 7. 
Perk. f. 20. 


2 Sidtrf. 122. 
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flic cannot pafs it to the cejlui que trujl unlefs her huf- 
band joins ; and therefore, that if fhe makes a feoff- 
ment, or levies a fine without him, the firft will be 
W.Jone«i37. void, the latter voidable : but others are of opinion, 
1 h»ft. 112 a. t jj at t jj e hufband’s joining is not more requifjgggjn this 
than in the former cafe. 


§ 1 2. The following is the only cafe wB 3 re a mar- 
ried woman has been allowed} to levy a fine without 
her hufband. 


Moreau’s Upon a motion that Ann Moreau , wife of — — — 

2 Black Rep Moreau, mf|ht levy a fine without her hufband, it 
1205. appeared that the lands had been fold by the hufband, 

who covenanted that he and his wife (when of age) 
fhould levy a fine. When the wife came of age, fhe 
refufed to join in it ; but it was levied by the hufband 
alone, who afterwards went abroad. The wife now 
confented to levy it, but the hufband was abfent. It 
was faid that it had been ufual in fuch cafes for the 
curfitor to make out a pracipe to the wife as a feme 
foie } but no example of it was produced upon the 
motion. The Court would make no rule to authen- 
ticate fuch a fine j but it was afterwards acknowledged 
de bene effe before the Lord Chief Juftice then in 
court. 


Coparceners, 
Joint-rtenants, 
and Tenants 
in Common, 
x Rep; 58. a. 
6 Mod. 

% Salk. aSS. 


§ 13. Coparceners, joint-tenants, and tenants in 
common, may levy fines of their refpe&ive fhares j 
and if there be two joint-tenants in fee, and one of 
them levies a fine of the whole, this will not amount 
to anoufler of his companion : but it is a Severance 

o£ 
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of the jointure, though they continue to be in of the 
old ufe. 

§ ifa T&rfbits outlawed or waived in perfonal ac- 
tions, by fine ; for their eftates Hill remain 

in they have forfeited the rents and 

§ 1 5. Having enumerated the perfons who are ’Ca- 
pable of levying fines, we fhall now examine who are 
difabled from being cognizors, or conveying by fine. 
This difability may arife either for want of a fufficient 
eftate in the lands, a competent degree %f judgment 
and underftanding, or from being incapacitated by 
their fituation, or by fome pofidve ad of parliament. 

§ 1 6. No perfon can levy a fine of lands that will 
affed ftrangers, unlefs he has at Ieail an eftate of free- 
hold in them, eithc*r by right or by wrong ; for other- 
wife it might be in the power of any two ftrangers to 
deprive a third perfon of his eftate, by levying a fine 
of it ; fo that in every cafe where a fine is levied, and 
none of the parties to fuch fine have any eftate of 
freehold in the lands whereof the fine is levied, it will 
only bind the parties themfelves, and theif heirs, but 
may at any fame time be fet afide by the real owner, 
by pleading that neither of the parties had an eftate 
of freehold in the lands at the time when the fine was 
levied. 



§ 17. A fine levied before entry or receipt of rent, 
will be void upon the fame principle. 


G3 




Perfons out- 
lawed, tec. 
Weft. Symfe. 
p. 2 . f. 13. 


Who are dif- 
abled from 
levying Fine*. 


Perfons hav- 
ing *10 Eftate 
of Freehold 
in the Lands, 
bhep. Tou. 
14 Weft. 
Sytnb. p. 2. 
f. 13. 


Infia ch. 14. 


Upon 
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Lord Townf- . Upon a bill filed for a fhare in the New River water, 
3Atk ^$ 6 . defendants pleaded a fine and non-claim, but it 

appearing, that there was no entry nor receipt of rent 
until after the fine was levied. Lord Hardyvicke faid, 
there was not a fufficient feifin to fugniMg. fine. 
His Lordfhip alfo obferved, that rent 

with a continuance of pofieffion before tnePle vy ing the 
fine, might have been fuificient, becaufe thofe a€ls 
would fhew quo animo the fine was levied : fo that if 
the rents had been received by the defendants before 
the fine was levied, and continued to be paid to them, 
it would higje been the ftrongeft evidence of pof- 
feffion. 

§ x8. The tenant in pofieffion will not be allowed as 
an evidence to prove the eftate of a landlord who levies 
a fine, becaufe he would then be a witnefs to fupport 
his own pofieffion. 

§ 19. A perfon having a defeafible right only t® 
lands, may notwithftanding levy a fine of them, which 
cannot be fet afide by the plea that neither of the 
parties had an efiate of freehold in the lands. 

Sir Michael Armin being feifed in fee of the manors 
of Pickworth and Willoughby , by his will devifed, that 
in cafe his perfonal eftate, Ufc. fhould not be fufficient 
to pay his debts, then his executors fhould receive the 
rents and profits- of his whole real eftate; and after 
payment thereof, he devifed the manors of Pickworth 
and Willoughby to his uncle Evers Armin for life, and 
in cafe he fhould have ifliie male, then to fuch iflue 

male 


Carter v. 
Barnard ifton, 
s P. W. 505, 
* a Vin. Ab. 

336 - 


Doe T. 

Williams, 
Cowp. 621. 
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male and his heirs for ever ; and in cafe he fhould 
have no iJTue male, he devifed the manor of JViUoughby 
to his ne-gl pkfr Sir Thomas Barnardt/lon in fee. Upon 
the death Oif Sit Michael Armin , Evers Armin entered 
upon the devifed to him, and devifed them 

to his Bullingham , and the heirs of 

his body. ^PpiiO^the death of Evers Armin , Sir 
Thomas Barfiardyfki'n entered upon the premifes, claim- 
ing the fame by virtue of the remainder limited to 
him by the will oi Sir M. Armin . Armin Bulling - 
ham^ the devifee of Evers Armin , entered upon the 
manor of Willoughby , claiming the title thereto, and 
put his cattle into fome part of the land,Gbpon which 
enfued a replevin, and the fpecial verdift in 3 Lev. 
431. and 2 Salk. 224. This fuit was afterwards com- 
promifed between Sir Thomas Barnardijlon and Armin 
Bullingham , who both joined in a fine of the manor 
of Willoughby ; but previous to this Sir Thomas Bar - 
nardifton had conveyed the premifes by leafe and 
releafe to Sir Samuel Barnardijlon in mortgage. 

It was contended that this fine was void, as neither 
of the parties had an eftate of freehold in the lands ; but 
the Lord Chancellor held, “ that in this cafe it could 
“ not be faid that partes jinis nihil habuerunt , becaufe 
“ Armin Bullingham , on the death of Evers Armin , 
“ and as his devtfee, had a right againft all perfons 
“ whomfoever but the heir of Sir Michael Armin the 
a teftator, and Barnardijlon , entering upon him as a 
“ diffeifor ; and though Barnardijlon afterwards rnort- 
“ gaged the premifes in fee, yet he continued in 
“ poffeflion thereof, and joining with Bullingham in 

G 4 
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“ the fine, it could not be faid that partes finis nihil 
“ habuerunt, when one of them, viz, Barnardifion , 
“ had the poffefiion, and the other of them, viz, 
* ( Bullingham , had the right to the land againft 1 Bar* 
“ nardifion , and alfo againft his mortgage^** , 

3 Rep. 77 < 5 . § If a perfon who is only lands for 

a term of years, or who holds them hy » ftatute mer- 
chant, ftatutc ftaple, or writ of elegit, or is tenant at 
will, levies a fine, it will have no effeft whatever as 
to ftrangers, becaufe the cognizor has no eftate of 
freehold, 

Co. Cop. f. $ *1. It follows from the fame principle, that if a 
55 - copyholder levies a fine of his copyhold, it is void, 

becaufe the freehold is in the lord. 

1 Tnft. 337 a . § 22. The only mode by which a tenant for years 
note. or a copyholder can levy a fine, fo as to give it any 

force, is by firft making a feoffment, by which nieans 
Vide Tit 3^ acquires a freehold by diffeifin. This dodtrine has 
however been lately queftioned, 

§ 25. There are two cafes in which a fine is al- 
lowed to operate, although the parties have no eftate 
of freehold in the lands. The firft is where a cqjiui 
que trufi levies a fine of his truft eftate, of which the 
reafon will be given in a fubfequent part of this work. 

Ante ch 1 . And the fecond is when the fine is levied by a vouchee 

i. S 6. 

to the demandant, or from a demandant to a vouchee, 
which is allowed, becaufe in law the vouchee is fup- 

pofed 
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pofed to be tenant of the land, though in fad he never 
is fo at prefent. 

§ 24. averment quod partes finis nihil habuerunt 

cannot b#^^p...by a perfon claiming as heir to the 
cognizor and making his title to him or 

through Hupp But where a perfon makes mention of 
any of his a&||ftors, in the courfe of his pedigree 
only, and not as one from whom he claims, he is not 
barred by his fine, but may aver quod partes finis nihil 
habuerunt. 

William Rogers, an idiot, being feifed a reverfion Edwards ▼. 
in fee, Andrew Rogers, his uncle, levied a fine of the J* 0 8 e ”» 

V; fO* 

lands with proclamations to a flranger, and died in the 5*4. 543. 
lifetime of his nephew ; upon the death of the idiot girw! Jones 
without iflue, the grandfon of Andrew Rogers entered 45^* 
and claimed the lands as heir at law to the idiot ; and 
the queftion was, whether he was barred by the fine 
of his grandfather. Croke and Berkeley were of opi- 
nion, that as the lands never defeended on Andrew 
Rogers, his grandfon was not barred by his fine, but 
might aver quod partes finis nihil habuerunt, for he 
claimed nothing from him, but only mentioned him 
in the courfe of his pedigree. 

§ 25. An alien not being capable of holding lands. Aliens, 
ought not to be permitted to levy a fine ; but if he 
does levy a fine, it will not conclude the King after 
office found. 


§ 26. By 
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1 Inft. 13 la. 
380 b. 

12 Rep. 123. 


9 Rep. 31. 


XXXV. jRw. CA. v. $ a6, 27. 

§ 26. By the common law, infants, or perfons 
under the age of twenty-one years, are incapable of 
binding themfelves by any contract, which may turn 
to their prejudice, on account of their fuppofed want 
of judgment and diferetion at that period ; in confe- 
quence of this principle, an infant istppapable of 
being cognizor in a fine ; but if an infantris permitted 
to levy a fine, and that fine is not reverfed during his 
minority, it muft for ever afterwards (land good*. 

The reafon that an infant is re (trained from revert- 
ing a fine levied by him, unlefs it is done during his 
minority, is/ jecaufe that fa£t can only be tried by an 
infpe&ion of his perfon in open court. Non tc/lium 
tejiimonio , non juratorum veredifto , fed judicis infpec- 
tione folummodo. This mode of trial is adopted, be- 
caufe every judicial a£t (hall be intended to have been 
rightly done, until the contrary appears ; and there- 
fore it is fitter that the propriety of fuch an a£t (hould 
be tried by the court, than by a jury. 

§ 27. In cafes of this kind a writ iffues to the 
fheriff, commanding him to conftrain the party to ap- 


* Iii the Rolls of Parliament 50 Ed . 3, N° 127. vol. 2, p. 342. 
there is a petition from the Commons, complaining of the very 
great liardfhip of not permitting a perfon who had levied a fine, 
when an infant, to reverfe it after he attained his full age ; and 
praying that every perfon who had levied a fine during his infancy, 
fhould be allowed a certain time, fuch as two years after he attained 
his full age, to reverfe it ; to which the King anfwered, that he 
would confider againft the next Parliament, whether it would be 
proper to alter the old law in this point or not. 


pear* 
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pear, that it may be afcettained by the infpedion of 
his perfon, whether he be of full age or not ; ut per 
afpeftum corporis fui conjiare potent , ju/ltciariis nojlris , 
ft prad$$fotsA.fit plena atatis necne. 

The' j^^|;toay alfo examine the infant upon an * Ro11 - Abr. 
oath oi\voktWire 9 or any of his parents, and inform 
themfelves by means of church books, or any other 
kind of evidence, if there fliould ftill remain a doubt 
refpeding the age of the party. 

§ 28. The peculiar privilege thus given to infants, of 
averring againft a record during their infancy, is pro- 
bably owing to this caufe. The Judges or Commif- 
fioners who take the acknowledgment of fines, are 
fuppofed to infped the age of all thofe who acknow- 
ledge a fine before them, purfuant to the directions in 
the ftatute de modo levandi fines ; and if, after fuch 
infpe&ion, they are permitted to levy a fine, it is pre- 
fumed they are of fufficient age ; and the infant there- 3 Atk. 71 x. 
fore cannot in that court aver his difability : but if 
upon a writ of error brought in a fuperior court he is 
infpeCted and found not to be of full age, the fine 
may be reverfed ; becaufe the public infpe&ion of an 
infant by the Judges in a Court of record, is of equal 
notoriety and authenticity with a former record of the 
infant’s having levied a fine, (which fuppofes him to 
be of full age) ; and therefore, as both fads are re- 
corded, and contradict one another, the latter fad wifi 
prevail. 


If 
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If infancy were permitted to be tried by any other 
mode than the perfonal infpe&ion of the infant in a 
Court of Record, averments might be made many 
years after a fine had been levied, that the perfon 
who acknowledged it was an infant at the tone, by 
which means records might be avoided by . bare aver- 
ments, which would be productive oflrthe greateft 
confufion. 

§ 29. If the perfon of an infant be infpeflred by the 
Judges, and it is once recorded that he is within age, 
although the infant fliould attain his full age, or die 
before the fix£., is reverfed, yet he or his heirs may 
reverfe it, at any time afterwards. 

An infant acknowledged a fine, and the cognizee 
omitted to get it ingroffed until the infant Ihould at- 
tain his full age, in order to prevent him from bring- 
ing a writ of error j the court, upon a view of the 
cognizance produced by the infant, and upon his 
prayer to be infpe&ed, and to have his non-age re- 
corded, infpeCted him and recorded his infancy, in 
order to give him the benefit of his writ of error j 
which he mult otherwife have loft, as his non-age 
determined before the next term. 

The principles here laid down refpefting . fines 
levied by infants are confirmed by the following cafes : 
Ann Hungate's cafe, 12 Rep, 122. Warfcomb v. Car- 
rel!, idem 124. Dyer 220. Herbert Parrot* & cafe, 
2 Vent, 30. 1 Mod. 246, Hutchinfm's cafe, ' 3 Lev, 

3 *- 
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36. Sherlock* s cafe. Sty. 4 57. Coitfin* s cafe, 1 
69. Requijhe v. Requijhe , JSw//?. p. 2. 320. And 
Poyntz*s cafe, Cro. 230. 

§ 30. By the ftatute 7 c. 19. it is enabled, 

that it Ihall and may be lawful to and for any perfon 
under the age of twenty-one years, by the direction 
of the Court of Chancery or Exchequer, on the peti- 
tion of the perfons for whom fuch infants (hall be 
feifed or pofieffed in truft, to convey and allure any 
fuch lands, tenements, or hereditaments, in fuch man- 
ner as the faid courts {hall direct. 

§ 31. Upon a petition in Chancery, praying that 
an infant, the heir of a mortgagee in fee, who was 
Kkcwife a feme covert, might convey by fine under 
this ftatute, the Mafter reporting it neceflary : Lord 
Chancellor Hardwicke faid, this queftion came before 
him foon after he had the feals, and that he confulted 
with Lord Chief Baron Coviyns , who thought the 
court might order an infant who was a feme covert to 
levy a fine : for the a& is general, that all perfons 
under age Ihall convey and allure ; and that as a feme 
covert of full age could not affure but by fine, the 
court may direct an infant to convey in the fame man- 
ner j and an order was made accordingly. 

$ 3 2 * By the ftatute 4 Geo. 3. c. 16. it is enabled, 
that it Ihall and may be lawful for any infants having 
eftates in lands, tenements, or hereditaments, within 
the dutchy of Lancajler , or the counties palatine of 
Cbejler, Lancajler , and Durham, or in the principality of 
* Wales, 
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Wales , by the direction of the Court of the Dutchy 
Chamber of Lancajler , of the Court of Exchequer 
in the county palatine of Chejler> of the Court of 
Chancery of the county palatine of Lancajler , of the 
Court of Chancery of the county palatine of Durham , 
and of the feveral courts of the Great Seffions in Wales 
refpe&ively, to convey and aflure any fuch lands, te- 
nements, or hereditamants, in fuch manner as the faid 
feveral courts ihall direct. 

§ 33. Idiots, lunaticks, and generally all perfons of 
non-fane memory, are incapable of levying fines ; and 
the flatute ^ modo levandi Jines exprefsly dire&s, that 
perfons of this defcription lhall not be permitted to 
acknowledge a fine : but ftill, if the Judges or Com- 
miffioners allow them to levy a fine, it <?an never 
afterwards be reverfed by any averment that the cog- 
nizors laboured under any of thofe difabilities, becaufe 
the record and judgment of the court being the 
higheft evidence in the law, the cognizors mull be 
prefumed to have been capable of contracting at the 
time, and therefore no averment can be admitted to 
the contrary : and it is faid that even a declaration 
of the ufes of a fine by an idiot or lunatick will be 
good. 

§ 34. One Henry Btifhley, a monftrous and de- 
formed cripple and idiot, , was taken from his guardian, 
and carried to a place unknown, where he was kept 
in fecret, until he had acknowledged a fine of his 
lands before Juftice Southed, to one Bothome, and 

had 
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had declared the ufe of the fine to Botbome and his 
heirs. 

Henry Bujhley was afterwards found by inquifition 
to hare been an idiot, a nativitate , and upon an a&ion 
brought by a perfon who claimed under Botbome , the 
idiot was fent out of the Court of Wards upon a 
man’s (houlders, to be (hewn to the Judges of the 
Court of Common Pleas. Lord Chief Juflice Dyer 
faid, that the judge who took the fine was not worthy 
to take another : but notwithftanding this, and 
although the monftrous deformity and idiotcy of 
Bujhley was apparent and vifible, yet ^ie fine flood 
• 

It was moved as a doubt in the Court of Wards, 

whether this fine (hould not enure to the ufe of the 

idiot and his heirs ; for although it was agreed, that 

the fine, being of record, bound the idiot, yet it w r a$ 

contended, that the deed executed by the idiot, was 

not fufficient to dirett the ufes of the fine ; but it was 

refolved, “ That for as much as he was enabled 

“ by the fine as to the principal, he (hould not 5 s *• 

, Hob. 224. 

“ be difabled to limit the ufes which are but as ac- Vide infra. 

“ cefiary.* 



§ 35, One Hugh Lewingy who was an idiot, and fo 
found by office, levied a fine, and declared the ufes 
of it by indenture. It was refolved in the Court of 
Wards by the Lords Chief Juftices Wray and Dyer, 
that both the fine and declaration of ufes (hould (land 


Hugh Le wr- 
ing's Cafe, 
to Rep. 42. 
Winch 106. 


good) as neither Hugh Lewing nor his heirs could aver 

that 
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that he was an idiot : and it was faid by the court, that 
they would fooner fuppofe the office found to have 
been erroneous, than bring a judicial aft into queflion, 
or the judgment of the court in which the fine was 
levied. 


Lifter v. 
Lifter, 
Barnes 218. 


§ 36. A complaint was made to the Court of Com- 
mon Pleas, by Thomas Cujl , fupported by many affi- 
davits, fetting forth, that Johanna Lifter, one of the 
cognizors, in a fine lately levied, had for fome years 
part; been diford ered in her fenfes, and was fo at the 
time when the faid fine was levied. The court there- 
upon madeC rule to fhew caufe why the fine fhould 
not be vacated, and for John Hancock , one of the 
commiffioners, (who, with two others took the fine 
by dcdimus potejlatem ,) to anfwer the matters in the 
affidavits. Upon an enlargement of the rule, the 
court recommended it to them to produce the faid 
Johanna Lifter , who refided in Vorkjhire , and accord- 
ingly fhe was brought into court : and being examined 
by the Lord Chief Juftice, appeared to be a perfon of 
good capacity, and very well to underftand the intent 
of a fine, and the deed declaring the ufes thereof, 
which was in favour of her hufband, with whom fhe 
had lived many years, and upon whom fhe was de- 
firous to fettle her eftate, and prevent its defcending 
to the faid Thomas Cuft , her nephew and heir at law. 
The court difcharged the rule, ’ with cofls of the ap- 
plication, and the expences of the faid Johanna* $ jour- 
ney to W^ftminfter, to be paid by Cuft. 


5 37. Corporation# 
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$ 37. Corporations aggregate cannot levy fines ; Corporations. 
beCaufe, as they are invifible bodies, they can only - °* eA ' 7 ‘ 
appear by attorney: whereas the ftatute de moda 
levandi fines requires that the parties to a fine lhall 
appear perfonally before the judges. But Lord 
Coke fays, that a foie corporation may acknowledge a 
fine. 


§ 38. There are fome perfons who are reftrained from 
levying fines among other modes of alienation by parti- 
cular ftatutes. Thus, by the ftatutes 1 1 Hen. 7. c. 20. 
and 32 lien, 8. c. 28. women feifed of jointures oreftates 
tail of the'gift of their hulbands; and hui^inds feifed 
jure uxoris , are prohibited from levying fines of fuch 
eftates. An account of thefe ftatutes, and of the 
feveral cafes which have been decided on them, will 
be given in Title 36. ch. 8. 

§ 39. All ecclefiafticks feifed in right of their 
churches, as archbifhops, bifhops, deans and chapters, 
mailers and fellows of colleges, &c. are reftrained by 
a variety of ftatutes from alienating their church lands, 
for any longer time than for three lives or twenty-one 
years, in confequence of which they are by implication 
prohibited from levying fines. 

40. With refpeft to the perfons who are capable of 
being cognizees, and of taking any eftate by fine, it 
will be fufficient to obferve, that all thofe who are 
enabled by the common law to take by way of grant, 
Voi,. V, H may 
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may alfo take an eftate by fine, as infants, married 
women, corporations foie or aggregate (for an eftate 
may be taken in a fine by attorney); or any other 
perfon, except thofe who are confidered in ' law as 
civilly dead. 


ran 
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TITLE XXXV. 

FINE. 


CHAP. VI. 

Of what Things a Fine may be levied * 

§ I. Every Species of real Property. | $8. New River Shares. 

7. Tithes. I IO. Ey what Defcriptions. 


Section i. 

A FINE may be levied of every fpecies of real pro- Every Specie* 
perty, as of an honour, manor, meffuage, dove- pe rty. 
houfe, garden, orchard, land, meadow, pafture, wood, Co * Rcad * ttm 
underwood, fifhing, warren, fair, toll, waifs, eftrays, 
common, &c. And, in general, it may be laid down 
as a certain rule, that a fine may be levied of every 
thing whereof a pracipe quod reddat or facial lies. 

There are even fome things whereof a fine may be Idem, 
levied, although a pracipe quod reddat cannot be brought 
for them, as an office, for which neither a pracipe nor 
an affize lies, but only a quod permittat . 

S 2 . A fine may be levied of an advowfon in gro£s, 8 Rep. 14$ ^ 
or right of prefentation to an ecclefiaftical benefice, of p.'a, *4^* 
which there are a variety of inftances in the books. 

S 3- A fi ne may be levied of a chief rent, a rent- Shep.T0u.11.' 
charge, or any other rent which is actually in ejfe ; but 1 atr4 ' lo6 ‘ 

H 2 a fine 
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a fine cannot be levied of an annuity to a man and 
his heirs, becaufe it is only a perfonai inheritance. 

> 

§ 4. A fi*e may be levied of any thing that lies in 
prender, provided it can be ascertained with fufficient 
accuracy ; but of things uncertain, fuch as common 
without number, a fine cannot be levied. 

§ 5. As fines may be levied of every kind of real 
eftates in poflefiion, fo they .may alfo be levied of all 
lands, tenements, or hereditaments, to which the par- 
ties are entitled in remainder or reverfion. 

§ 6 . A fine may be levied of an undivided part of 
a manor, mefluage, or other real eftate, as well as of 
the whole, and the writ muft be for an undivided 
moiety, third or fourth part of, iffc. £sV. But if an 
entire thing, as a manor or mefluage, be parted, as if 
the manor of S. be divided into two parts (if the divi- 
fion be fo made that the manor of that part be not 
extinfl) and a fine is levied of a part of it, it muft pafs 
by the name of the whole, as de manerio de S. cum 
pertinent iis. 

§ 7. As the difiolution of monafteries by Hen. 8. 
the appropriations of the feveral rectories, parfonages, 
and other ecclefiaftical benefices, which belonged to the 
religious houfes, became veiled in the king, who granted 
them to lay perfons ; and, in order to enable fuch per- 
fons to exercife every a£t of dominion over their new 
acquifitions, it was enafted by the ftatute 32 Hen. 8. 
c. 7. f. 7. that in all cafes where any perfqn or perfons 

ihould 
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fhould have any eftate or intereft in any parfonage, 
vicarage, portion, penfxon, tithes, oblations, or other 
ecclefiaftical or fpiritual profit which fhould CQme into 
temporal hands and lay ufes, they fhould have the fame 
remedies as for other lands and tenements* <c And that 
“ writs of covenants and other writs of fines to be 
“ levied, and all other affurances to be had, made, or 
te conveyed of any parfonage, vicarage, portion, pen- 
“ lion, or other profit called ecclefiaftical or fpiritual, 

“ as is aforefaid, fhould be thereafter devifed and 
“ granted in Chancery according as had been ufed for 
“ fines to be levied and affurances to be had or made, 

(c or conveyed, of lands, tenements, or ^her heredi- 
“ taments j and that all judgments to be given upon 
“ any of the faid writs original, fo to be devifed or 
“ granted, of or for any of the premifes, or any of 
“ them, and all fines to be levied and acknowledged 
“ in any of the king’s faid courts thereof, fhould be 
<c of like force and effect in law, to all intents and 
“ purpofes, as judgments given, and fines levied of 
“ lands, tenements, and hereditaments in the fame 
“ courts, upon writs original therefore duly purfued 
“ and profecuted ; albeit no fuch form of writs ori- 
“ ginal out of the faid Court of C.hancery had there- 
“ tofore proceeded or been awarded.’* 

§ 8. A fine may be, and is ufually levied of New New River 

. J ... Shares. 

River fhares, by the defcription of fo much land co- 2 p ^ I2 ^ 

vered with water ; and whenever a fine is necellary to 

be levied of fuch fhares, as the New River runs through 

three counties, Hertford , Midduftx, and Leaden, there 

H 3 mufl 
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tnuft be three feveral fines for each of thofe (hares, one 
being neceffary for each county. 

$ 9. It ha%long been eftabliflied in equity, that where 
a fum of money is covenanted or directed to be laid out 
in the purchafe of land, fuch money is confidered as 
land ; but Hill a fine cannot be levied of it until it is 
a&ually laid out in the purchafe of land. 

§10. With refpeft to the defcriptions u r hich are ne- 
ceffary to be ufed in a writ of covenant, of thofe things 
whereof fines are levied, they (hould be the fame as 
thofe which< .re ufed in a fracipc quod reddat , in an 
adyerfary writ : but a fine being now confidered as a 
common affurance or conveyance by confent, it is con- 
ftrued more favourably than a judgment. 

§ 1 1. An honour may pafs by the name of a manor, 
or by its proper name, as de honore de T. or de manerio 
de T. and where a manor is demanded, it is fufficient 
to defcribe it by its name, without mentioning the town 
wherein lies, for it may be out of any town, or extend 
into feveral towns. 

§ 1 2. Where a manor extends into feveral towns, 
as A. B. and C. it is good to exprefs all or none ; for 
if any one of the towns be omitted, it is faid, no part of 
the manor fituated in that town will pafs j although a 
fine of the manor with the appurtenances would have 
carried the whole manor. 


S 13* & 
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§ 13, It was formerly held* that where a fine was Mallet v. 
levied of a manor, nothing but a real manor would Cro. Eliz. 
pafs, and not a reputed manor. But it has long fince £f r + M 7 F»n C h , a 
been agreed, that a manor in reputation only will pafs Cafe, 6 Rep. 
in a fine by the word manor ; and that, when a fine is 
levied of a manor with its appurtenances, lands reputed 
to be parcel of the manor will pafs. 

§ 14. If a perfon has two manors, which are both Glib. ^^38. 
known by the name of Dale, and he levies a fine of Ed. 1790.* 
the manor of Dale generally, circumftances may be P-^ 7 * ^ 
given in evidence to prove which manor was intended 
to pafs by the fine. 

§ 1 5. Parfonages, re&ories, advowfons, vicarages, Shep.T0u.1z, 
or tithes impropriate, do not pafs by the words “ the 
“ advowfon of the church of S. *’ but by the words 
“ the re&ory of the church of S. with the appurte- 
. “ nances for the word redory, comprehends the pa- 
rilh church, with all its rights, glebes, tithes, and other 
profits whatfoever # . 

When a fine is levied of a right of prefentation to 
a church only, the words are “ of the advowfon of 
“ the church at S.” and not “ with the appurtenances :** 

# of all vicarages endowed, the writ muft be <c of the ad- 
“ vowfon of the vicarage of S.” and not “ with the 
“ appurtenances j” and where no Vicarage is endowed, 

* Redoria pro intcgra ecclefia paroehiaS cum omnibus fuss juribvs, 
pretdiis, deanus , alii/que proventvum Jpeciebus ; alias -outgo didum beat- 
Jicium. Spclmaa voce ReOoria . 
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it muft pafs under thefe words, “ the advowfon of the 
“ church of S 

§ 1 6. Land ought to be demanded by the certain 
meafure of its quantity, according to the ufual mode 
by which it is meafured, as an acre, oxgang, hide, 
rood, &c. and by the names which are ufually given 
to the different fpecies of land, as arable, meadow, 
paflure, &c. 

§ 1 7. Where a fine was levied of a certain number 
of acres of land, it became a queftion, whether the 
acres were tfr*be confidered as. cuflomary acres, or ac- 
cording to the ftatute de terris menfurandis ; nor does 
it appear how the cafe was determined j but Lord Coke 
mentions a cafe where it was adjudged, that in a com- 
mon recovery of a certain number of acres of land, 
they fhould be eftimated according to the cuflomary 
and ufual meafure of the country, and not according 
to the ftatute de terris menfurandis . 

§ 1 8. The particular vill or hamlet, town, hundred, 
and county in which the lands lie, ought to be men- 
tioned in the fine : and, where a fine was levied of 
lands lying in two vills, and one of the vills only was 
mentioned in the writ, it was held, that the lands lying 
m the other vill did not pafs. 

$ 19. Upon a fpecial verdidt, it appeared t.hat there 
were two vills, Walton and Street , in the parifh of Street , 
a fine was levied of certain lands in Street ; and whe- 
ther the lands in Walton paffed by that fine was the 

queftion. 
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queftion. It was adjudged that they did not pafs, for 
Street being a diftind vill, and fo found by the verdid, 
although the parifh of Street comprehended them both, 
yet the lands in Walton were not comprifed in the fine. 

But if the fine had been levied of lands in the pariih 
of Street , then all had well paffed. 

5 ao. It was found by fpecial verdid, that John £ a *f Ie y y - 

J \ r # Eafton, Cro. 

Eafton being tenant in tail of a certain meffuage and Car. 369 — 

lands called Eafton* s, lying in Bijhop's Morchardy le- z ^* 
vied a fine thereof by the name of a meffuage and 200 
acres of land, 50 acres, &c. in EJfington , Eafton , and 
Chtlford , to the ufe of him and his heirs ^nd that there 
was not any vill, or hamlet, or place, known by the 
name of the meffuage or tenement called Eafton* s, out 
of the vills or hamlets ; and that none of the faid te- 
nements were in EJfington or Chilford. The queftion 
was, whether upon this matter found, a fine levied of 
lands in places known in a vill, not mentioning the 
vill or hamlet where the lands are, was good ? All 
the judges delivered their opinions feriatim y that the fine 
was good. 

§ 21. If a fine be levied of lands in A. and the party 
hath alfo lands in B ., yet if the conftable of A . is alfo 
conftable of B., all the lands lhall pafs ; for, in fuch 
cafe, both places conftitute the fame vill. 

Upon a fpecial verdi £t, it appeared, that a fine had 
been levied of all the cognizor’s land in A. and that he 
had lands m B . That a tithing-man was appointed in 


Waldron r* 
Rofcarriot, 

I Mod. 78. 

1 Vent. 170. 
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Motik ▼. But* 
ier, Cro. Jac. 
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B., but that the conftables of A, exercifed their autho- 
rity not only in A. but alfo in B. 

Hale y Chief Juftice. — “ It is true one pariih may 
“ contain three vills : the parilh of A. may contain the 
“ vills of A. J3. and C., that is, when there are diftinfl: 
“ conftables in every one of them j but if the confta- 
“ ble of A. doth run through the whole, then is the 
whole but one vill in law ; or where there is a tith- 
“ ing-man, it may be a vill : but if the conftable run 
ts through the tithing, then it is all one vill. I know 
“ where three or four thoufand pounds a year hath 
“ been enjo^ld by a fine levied of land in the vill of 
“ A. in which are five feveral hamlets, in which are 
tithings j but the conftable of A. runs through them 
<c all, and, upon that, it was held good for all. Here 
was a cafe of the conftable of Blandford Forum, 
et wherein it was held, that if he had a concurrent 
“ jurifdi&ion with all the reft of the conftables, the 
“ fine would have palled the lands in all : in fome 
“ places they have tithing-men, and no conftables.** 

§ 22 . A fine may be levied of a clofe by a known 
name, without mentioning the vill or hamlet in which 
it lies. 

In trefpafs the queftion was, whether a fine might 
be levied of a clofe by a known name in a vill, without 
mentioning the vill or hamlet in which it lay ? And 
adjudged that the fine was good enough j for it was 
but the agreement of the parties j which, being re- 
corded. 
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corded, although there was neither vill nor hamlet 
mentioned wherein it lay, was good enough. And, 
notwithftandinig it was objected that a pracipe ought to 
be in a village or hamlet, or place known out of a 
village or hamlet, as appeared by all pleadings, for if 
the place known be within a vill or hamlet, the pracipe 
ought to be brought accordingly : yet it was anfwered, 
that this was true in a pracipe or other writ to which 
the defendant was to anfvver, but this being but a con- 
cord and agreement of the parties, and no exception 
taken, but the fine drawn and patted, it was good. 

§ 23. The word tenement is not a fufl^ient deferip- 
tion of any thing whereof a fine is levied, for a tene- 
ment may confift of a meffiiage, land, meadow, or any 
other thing which lies in tenure. And there is an in- 
ftance where a fine levied of two tenements was reverfed 
by writ of error. 


Stud and 
Courtney'* 
Cafe, 1 Leon. 
188. 


§ 24. When a fine and recovery are of a certain Blany v. 
number of acres in Dale, it is faid, that the party in- p ar j 

terefted fhall have his election where and in what parts Ca. 76. 
of the eflate the fine and recovery fhall operate. 


§ 25. It is alfo faid, that the deed by which the ufes Eyton v. 
of a fine and recovery are declared, is the meafure by 
which juries ufually go in afeertaining the defeription 
of the eilates whereof a fine is levied j an£ that courts 
of j'ufhice have frequently directed the defeription of 
lands in a fine to be amended, in conformity to the 
deed of ufes. But a fine will not pafs a greater num- j en t. 

ber 
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ber of acres than are contained in the writ and concord, 
although the deed of ufes mentions more. 


Vide Tit. 32. S 26. A fine does not afcertain, but only comprifes 
cb. 14. f. 13. the lands whereof it is levied ; fo that it is-in all cafes 
extremely proper to have a declaration of ufes, that the 
precife lands comprehended in the fine, and intended 
to pafs by it, may be afcertained. 


3 Atk. 241. 
x Vcf. Jun. 

138. 


§ 27. There are frequent inflances of tenants in 
fee-fimple, who, in levying fines, infert more parcels 
of land than do actually belong to them ; in which 
cafes. Lord ^ xrdwicke fays, a court of equity will re- 
ftrain the operation of the fine, to fuch lands only as 
do really belong to the parties. 


title 
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TITLE XXXV, 

FINE. 

CHAP. VII. 

In -what Cafes Fmes may be amended . 

i 2. Original TVrit. § 1 7 . No change of Chrflian Name 

5 . Entry of the King’s Silver. - allowed. 

6. Proclamations. 18 . A Fine cannot be amended 

9 . Defcription of the Lands. after l^empiificaiion, 

16. A Fine recorded of sme Term 
will not be altered to another. 

Section i. 

J^INES being now confidered as common afiurancet 
made with the confent of the parties, the Court 
of Common Pleas has frequently permitted them to be 
amended, where any palpable miftake or mifprifion has. 
been made by the officers of the court, in the entry of 
the king’s filver, the proclamations, or the defcription. 
of the lands, 

§ 2 . The judges have even, in fome inftances, di- Original 
retted the original writ upon which a fine has been Wnt * 
levied, to be amended ; but the propriety of fuch 
amendments feems from fome modem determinations, 
to be extremely doubtful, 

A writ of error was brought to reverfe a fine j and Gage's Cafe, 
the error affigned was, that the writ of covenant bore 5 Re P* 45 5- 

u Jte 
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tejie the 24th of April , returnable quind. Pafch . which 
was the 1 5th of April ; fo that the return was before 
the tejie. It was refolved by the whole court, that the 
writ ihould be amended, becaufe fines were nothing 
more than common affurances, entered into with the 
mutual confent of the parties. 

This cafe, however, is faid to be totally mifreported ; 
and the doftrine here laid down, that an original writ 
may be amended, has been contradicted by the follow- 
ing determination. 

§ 3. ’Lord^Pembroke petitioned the Houfe of Lords 
for a bill to fet afide an amendment made in a fine and 
recovery, by the Court of Great Seifions in Wales. It 
was referred to the judges, whether the fine and re- 
covery were amendable in thofe particulars in which they 
had been amended, and whether fuch amendments were 
warranted by law. One of the amendments was in the 
original writ, which had been tefted fix months after 
the dedimus for the caption. Lord Chief Juflice Halt 
certified the opinion of the judges to be, that the writ 
of covenant being an original writ, was not amendable, 
either by the common law, or by any flatute. That 
neither the 14th Edw. 3. nor the 8 th Hen. 6. warranted 
fuch an amendment. That, as to this purpofe, there 
was no difference between adverfary a&ions and ami- 
cable ones : for no court could amend a miftake in a 
deed, which was as much a common affuraace as a fine 
or recovery, and that Gage's cafe was mifreported, and 
was not law* 

la 


Lord Pem- 
broke v. Lord 
Jeffries, 

I Sulk* 52. 
Cafes Temp. 
Holt. 59. 
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In Lord Raymond Vs Reports , vol. ii. 10 66 , it is faid 
by Mr. Juftice Powell, that the tejle of an original writ 
was not amendable j that it was fo refblved by the Houfo 
of Lords, with the concurrent opinion of all die Judges, 
upon confideration of Gage's cafe, in the cafe of 
Lord Jeffries, and a judgment given in Wales upon the 
authority of that cafe, was reverfed ; and, upon that 
occafion, the record of Gage's cafe was fearched for, 
and found not to warrant the report. And Holt , 

Ch. J. faid, that the record of Gag? s cafe is in Coke's 
Entries , tit. Error , p. 9. 2 50. where the judgment of 
the court is contrary to the report ; for the writ was 
not amended,' but the fine was reverfed. 

§ 4. In a late cafe, the Court of Common Pleas re- 
fufed to amend the return of a writ of covenant on 
which a fine had been levied, becaufe the deed of ufes 
was fufpicious, the fine having been taken from a dying 
woman. But Sir William Blackjlone obferves, that the 
court gave no opinion as to the propriety of fuch an 
amendment in a fair cafe. 

§ 5. A miftake in the entry of the king’s fiber will Entry ofthe 
be allowed to be amended. 8 sa * eR ’ 

Hufband and wife being feifed of the manor of Bohun’s Cafe* 
Empales , levied a fine thereof by the name ofthe manor 5 Re P* 43 » 
of Empoles, and of a great number of acres of land, 
meadow, according to the common form of fines ; 
and the manor and tenements were valued at 20 marks 
per annum , fo that the fine in the Hanaper was z /. 

61. 8 d., and, therefore, the king’s fiber, or poll fine, 

* amounted 


Llndfay ▼. 
Gray, zBlick. 
Rep. 1013. 
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amounted to 40 s. The clerk made the entry of the 
king's filver in this form: Nick. Bohun dat domina 
regina 40 s. pro licentia eoncordandt , &c. in placiio con - 
•ventionis of fo many acres of lands, meadow, &c. omit, 
ting the manor: and error being affigned on this point, 
becaufe the king's filver was not mentioned to be paid, 
as well for the manor as for the other tenements, it 
was refolved by all the judges, that the roll of the entry 
of the king's filver lhould be amended according to the 
writ of covenant j the note, the foot, and the certifi- 
cate of the judges in thefe words $ de manor e de Em- 
poles, cum peftinentiis ac, &c. which were omitted 
through the 4fcgligence of the clerk, for it appeared 
that the whole fum was paid, as well for the manor as 
for the refidue of the tenements j fo that no prejudice 
was done to the qu^pi. 

§ 6. The proclamations in a fine may alfo be amend* 
ed, even after a writ of error has been brought, in 
which a defeat in the proclamations is affigned for 
error. 

Thus, the proclamations which were indorfed on the 
foot of the fine were, pending a writ of error, allowed 
,to be amended, according to the proclamations on the 
note of the fine remaining with the chirographer. And, 
ip another cafe, the proclamations of a fine were al- 
lowed to be amended, after a writ of error had beep , 
brought, in which that circumftance was affigned for 
error. 

$ 7 t §9* 
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$ 7. So, where a miftake had been made in jhe 
third proclamation on the foot of the fine, and the 
fourth proclamation was altogether left out ; but it ap- 
pearing that the proclamations upon the record remain- 
ing with the chirographer, and in the book of the chi- 
rograph er were properly made, it was adjudged that 
the errors in die proclamations fhould be amended. 

§ 8. In the fame manner, where a fine was levied 
in Mich. 1 1 Eliz. and the proclamations indorfed by the 
chirographer, were right. But in the note of the fine 
delivered to the cuflos brevium, the fecond proclama- 
tion appeared to have been made on the j£th of May, 
where it fhould have been the 23d of May. The court 
held, that it fhould be amended ; for the engroffment 
upon the fine by the chirographer is the foundation, 
which being right, is a fufficient warrant to amend the 
other, though the court held it a good fine, without 
any amendment. 

$ 9. The defcription of the lands intended to be' 
comprised in a fine is frequently erroneous ; but, in 
fuch cafes, whenever the defcription is contrary to the 
intention of the parties, it will be amended, provided 
fuch intention appear from the deed to lead the ufes of 
the fine, or any other fufficient circumflances. 

% 10. Serjeant Pemberton moved to amend a fine 
Which was levied of the manor of Igi bjteid, where the 
deed which declared the ufes was of the. manor of 
ightfietdy which Was the true name, and it was 
amended. 

J<KU V. I $ 11. It 
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$ ti. It appeared to the court, after the examina- 
tion of the plaintiff and deforciant* the infpe&ion of a 
fine levied between the parties, and the indenture de- 
claring the ufes of the fine, that by the omiflion or 
mifprifion of the clerk who made and^engroffed the 
praeipe and concord of the faid fine, he fuppofed the faid 
tenements to lie among others in the pariih of Lancejton , 
when, in fa&, there was no fuch pariih within the 
whole county of Cornwall ; but it ought to have been 
in the pariih of St. Stephen's near Lancejlon. It was 
ordered by the court, that as well the pracipe and writ 
of covenant, as all entries and records of the laid fine, 
fhould be ^tended and rectified, by putting in the 
words St* Stephen's near , as, by law, it ought to be 
done. 

$ 12. So, where a motion was made to amend a 
fine, by inferring the word Woorth , and, on Ihewing 
caufe, the rule was made abfolute for the amendment, 
although it was obje&ed, that the heirs at law would 
be prejudiced by the amendment. But the court faid, 
they could not take notice whether it would be preju- 
dicial to the heir at law or not, as it was the duty of 
the court to make the fine agreeable to the deed of ufes, 
and to the intention of the parties. 

$ 13* Two fines of lands in the illand of Antigua 
were ordered to be amended, upon hearing counfel for 
the cognizee and the heirs at law of the cognizors, who 
had brought writs of error to reverie the fines. The 
lands were defcribed in the writs, Idc. In infula de 
Antegoa in America in partibus tranfmarinis , viz, in 

parothia 
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parochia Sanfta Maria IJlington J in comm. Midd. The 
amendment was by ftriking out the words in America 
in partibus tranfmarinis. Articles of agreement be- 
tween the parties to the fines, to convey and allure the 
lands in the illand of Antigua, were read, and per curiam , 
the repugnancy inferted merely through want of {kill, and 
which would vitiate the fines, mult be rejected, and 
the fines made effectual, that is, in common form ; if 
they be then infufficient, advantage may be taken 
thereof. 

§ 14. A fine levied in 1 Geo. 1. was ordered to be Craghillv. 
amended according to the deed of ufes, ftriking out Barnes^V 
the word parochia , and inferting the word parochiis ; 
and alfo by inferting the words et Melbmerby. And in Bohoun v. 
Pafch. 10 Geo. 3. a fine levied in the reign of queen ^vvilfRep; 
Anne was amended by a deed of fettlement upon mar- 58. 
riage, by altering the name of a parilh in the fine, from 
Coxley to Corley ; upon reading the deed, the inden- 
ture of the fine, and an affidavit, that there was no 
fuch parilh as Coxley in the county where the lands 
lay. 

5 15. The Court of Common Pleas will not,* how- 
ever, allow the number of acres inferted in a fine to 
be increafed where the deed of ufes is general, and the 
fine is levied by a hufband and wife. 

On a motion to amend a fine by increafing the num- Powell r. 
ber of acres, the deed of ufes being general, and the 
intent only proved by affidavit. Lord Chief Juftice De i*ba. 

Grey obferved, that amendments anciently iwere only 

Is of 
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6f errorsift the procefs of fines* or mifisakes in the 
defcriptioh of the premifes ; and thefe were amended 
by other parts of the fame record : but the amend- 
ment then requefted varied the extent of the premifes 
from 50 to 84 acres. This, indeed, might be done 
upon principle, provided it was intended by the par- 
ties : but what was the evidence of that intent ? The 
deed to lead the ufes could not be legal evidence of 
the wife's intent, becaufe (he was not examined as to 
the deed, as fhe was to the fine, and fo there was no- 
thing to amend by. 

Sir W. Bh&ijlone thought the deed of ufes fuffident 
evidence of the intention of the parties, and that it had 
always been allowed as fuch even in the cafe of femes 
coverts ; Luggins v. Rawlins , Barnes. But what did 
the deed of ufts fay ? It defcribed no number of acres 4 
that was to be proved by viva voce evidence, which 
was too dangerous. He could find no precedent 
where the quantity or number of acres had been in- 
ereafed, much lefs nearly doubled as in this cafe, and 
was not for making a precedent which would give fuch 
an inlet to fraud. 


A Fine re- 
corded of one 
Term will not 
be altered to 
another. 


§ 16. Although the Court of Common Pleas will 
amend a fine in matters of form, yet, where a fine is 
recorded of one term, the court will not alter it and 
make it a fine of another. 


Hen* t. Sir 
J.E. WHr 
mot, 2 Black. 
Rep. 778. 
Wilfon on 
Fines 58. 


A fine was taken on the ift of October 177©, 10 Gee. 
3. and acknowledged before commiffioners, in which 
Sir John Eardley Wiltnot (then Lord Chief Juftice of the 

Court 
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Court of Common Pleas) and others were cognizbrs, 
which was paffed, engroffed, and recorded as a fine 
of the preceding Trinity term ; Sir John had nothing 
in the lands until a few days before he acknowledged 
the fine, and, therefore, in the deed to lead the ufes 
thereof, it was covenanted by the parties, that the fine 
fhould be levied as of the Michaelmas term next en- 
fuing the acknowledgment of the fine, but by miftake 
the fine was recorded as of the preceding Trinity term. 
Upon producing the deed to lead the ufes of the fine, 
and fhewing the miftake, it was moved that the fine 
might be altered, and made a fine of Michaelmas term, 
according to the covenant in the deed of u* ; but Lord 
Chief Juftice De Grey , and the whole Court obferved, 
that this was not a motion to amend a fine, but to 
make a new fine ; for Sir John Eardley Wilmot having 
nothing in the lands at the time when the fine was 
levied and recorded, it could only operate as a bar to 
himfelf and thofe claiming under him, fo that the 
granting of this motion might prejudice the rights of 
ftrangers. 

§ 17. No change of the chriftian names of parties 
to a fine is allowed by way of amendment. 

On a motion to alter the name of the demandant in 
a fine from Robert to John on an affidavit by the at- 
tomey concerned, that John Dixon was the party meant 
who had purchafed a part of the eftate, and that no 
deed to declare the ufes of the fine had been executed, 
the court refufed the motion* 

I 3 S *8. By 
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§ 1 8. By the ftatute 23 Eliz. c. 3. f. 10. it is enad- 
ed, that no fine levied before that ad, which ftjall be 
exemplified under the Great Seal, fhall, after fuch ex- 
emplification, be in any wife amended. And by the 
flatute 27 Eliz. c. 9. f. 10. no fine levied before that 
ad, which fhall be exemplified ulider any judicial feal 
of any of the fhires of Wales , or the town or county 
of Haverford Wejl , or under the feal of any of the 
counties palatine, fhall, after fuch exemplification, be 
in anywife amended. 


TITLE 
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TITLE XXXV. 

FINE. 

CHAP. VIII. 

Of the Force and Effect of a Fine at Common Law , and 
by the Statutes of 18 Edw. i. 27 Edw. 1. and 
34 Edw . 3. 

f l. Farce of a Fine at Common n. 6 f the Statute De Finibus 
Law. Levatis. 

7. Of the Statute De Modo le- 13. Of the Statute of Non-claim. 
vandi Fines. 

Se&ion i. 

TJAVING Hated the various circumilances which Force D f a 
A A are neceffary to the levying a fine, we fhall now 
proceed to inveftigate the effects with which it is at- 
tended. 

By the common law all decifions of the King's 
courts were allowed the utmpft force in afeertaining 
the rights of the contending parties : now a fine bring 
confidered as a compofition of a fuit actually com- 
menced, and the concord of a fine coming in lieu 
of the ientence which would have been given in 
cafe the parties had not agreed to terminate the fuit in 
this manner, it was allowed to have the fame force Plowd.357. 
arid effeft as a judgment of a court of juftice in a real 
a&ion. This idea feems alfo to have been adopted 

1 4 from 
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from the civil law ; for it is faid in Ju/liniarfs code, 
non minorem auftoritatem tranfaftionum quam rerum 
judicatorum ejfe re£la ratione placuit. And the rule 
laid down by modern civilians is, tranfaftio inter ipfos 
tran/igentes eandem vim habet quam res judicata , et 
propterea caufa tranfattione deeifa et Jinita , non magis 
quam fententia retraSlatur 9 nec alioqui nullus Jit litium 
Jinis. 

§ 2. The delivery of poffeflion by the fheriff after a 
fine was levied, in purfuance of the writ of habere 
facias feifinam , which iflued for that pUrpofe, being 
equal in p£ht of notoriety to the ceremony of livery 
of feifin, it was therefore eftablilhed, that a fine not 
only transferred the pofieflion, but alfo the right of 
poffeflion. It does not however take away the right 
of entry of thofe who have a title to the land, unlefs 
where it is levied by a tenant in tail in poffeflion, in 
which cafe it operates as a difcontinuance of the eftate 
tail ; fo that the remainder-man or reverfioner is 
barred of his entry, and has only a right of a&ion 
left : for although the llatute de donis fays, et Ji Jinis 
fuper hujufmodi tenementum in pojlerum levetur ipjhjure 
Jit nullus , yet thefe words were only held to extend 
to the right of the iffue in tail, and not to 
their poffeifi on. There are however feveral cafes, m • 
which a fine does not operate as a difcont in uance of 
an eftate-tail, which will be taken notice of in a fubfe- 
quent part of this work. 

§ 3 * A final judgment in a writ of right, and a. 
ehirpgfaph of 3 fete, were originally eonfidered as 
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perfect bars to all claims 'whatever from the moment 
they were completed. Thus Maddox has tranfcr&ed 
a record of the io Rich. 1. where Reger de Wermedule 
was impleaded for lands, of which a Use had been 
levied : mid it was adjudged that he fhould hold the 
lands in peace, and that none of the faid perfons could 
rightfully implead him, as they were in patria when 
the fine was levied, and made no claim : Recordatum 
ejl per eofdem barones quod pojl finem et concordiam 
faflam inter prtsdidos Matildam et Regerum , &c. 
traxerunt pradittum Roger um in placitum de tenemcnto 
quod annotatur in rotulo pracedente. Et quod judicium 
fuit , quod Rogerus teneat in pace tenemenfppn pradiftum , 
Jicut continetur in eyrographo faElo inter ipfum £sf pro- 
diilum Matildam , £ 9 * quod nullus pradidorum poterit 
rum implacitare, ex quod ipji fuerunt in patria quande 
finis ille faPlus fuit 9 & non pofueruni clameum aliquod 
in terra ilia , Jicut pradidus Rogerus contra cos dixit in 
curia regis in placito, ipji hoc non defenderunt. 

§ 4. The effect of a judgment or fine continued to 
be the fame when j Bradon wrote ; and he juftifies it 
upon the principle, that fufficient time was given both 
in a real a&ion, and the palling a chirographum for all 
thofe who had any right to snake their claim. Et 
fciendum quod fiatim in ipfo placito £9* faBione cyro- 
grapdxi, vel ante judicium fi prefens fseerit in curia, vel 
fi in patria vel in regno infra quatuor maria , nee akgare 
poterit ignorantiam , niji jufiufn intervenerit mpetHme n- 
tmn 9 nec ulterius audiri debet ( ut videtur J quia terms- 
nttm habet ad minus tmius menjis ffecundum commmetn 
frovifionem regnij infra quern venire potefi commode p oft 
placitum 


Di£ f. 14, 
* 5 « 


Braft. 434. 
a 8c 6. 
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Lib. c. 53. 


2 Inft. 713. 
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placitum motum , quoeumque fuerit in regno, infra qua- 
tuor maria , quia quilibet implacitatus debet habere fum* 
monitionem 15 dierum ad minus, qua rationabilis diet 
poterit fummonitio, nee conceditur, alicui cyrographum 
primo die litigii, fed habebit alium diem per fpatium 1 5 
dierum ad minus ad capiendum cyrographum fuum , ut 
infra totum illud tempus pojfit qui jus habuerit opponere 
clameum fuum ... 

§ 5. A confiderable alteration was, however, made 
in this refpeft fome time between the reign of Hen. 3. 
and that of Ed. 1. for in the time of this latter 
prince, all j^rions were allowed a year and a day to 
claim againft a judgment or fine. Thus Fleta fays, 
Excipere enim poterit tenens ex taciturnitate petentis vel 
alicujus anteccjforis fui, ut ft fubticuerint cum viderint 
de jure fuo litigare , vel finalem concordiam facere iff 
.clameum fuum infra annum iff diem non appofuerint. 
But if no claim was made within that period, it then 
became a perpetual bar to all perfons whatever; fo 
that a fine was a mode of acquiring lands, which, 
after a certain time, fecured the title of the purchafer 
againft every kind of claim. 

$ 6 . The neceflity of fome kind of affurance of this 
.kind feems to have been very early felt ; for it is a 
maxim of the higheft antiquity in our law, that all 
fales of perfonal property in an open fair or market, 
are not only good and valid between the contra&ing 
parties, but are alfo binding on all ftrangers who 
: have any right to the things thus fold : and Lord 
' Coke, . and the author of Dottor and Student, are of 

opinion 



m 


Title XXXV. Fine. Cb.vm. $ 6,7. 

opinion that the validity of a fale in an open market, 
and its efficacy in binding the rights of ftrangers, was 
extended to a fine, for the fecurity of thofe who were 
in pofleffion of lands *. 

§ 7. The utility of iines, and the propriety of al- 
lowing them the utmoft force in fecuring landed pro- 
perty, produced the ftatute 1 8 Ed. 1 . ft. 4. ufually 
called the ftatute de modo levandi fines, which was 
made for the foie purpofe of ascertaining the manner 
in which fines fhould in future be levied, and of de- 
claring their effeft. This ftatute, after regulating the 
forms which were to bepurfued in the pafflhg of fines, 
proceeds thus : — cc And the caufe wherefore fuch fo- 
“ lemnity ought to be obferved in levying a fine is, 
“ becaufe a fine is fo high a bar, and of fo great a 
“ force, and of fo ftrong a nature in itfelf, that it 
“ concludeth not only fuch as are parties and privies 
“ thereto, and their heirs, but all other perfons in the 
“ world, bring of full age, out of prifon, good me* 
“ mory, and within the four feas, the day of the fine 
“ levied, if they make not their claim of their a£don 
46 within a year and a day, on the foot of the fine.'* 


* The law hath ordained the Court of Common Pleas as m market 
overt for aflurances of land by fine ; fo that he who will be afliired of 
his land, not only againft the feller, but all ftrangers, it is good for 
him to pafs it in this market overt by fine. 5 Rep. 78 b. For as 
the common law hath provided a fur* and fafe way to acquire and 
get the property of goods by fale in market overt, fo alfo the com- 
mon law hath ordained a fuTe manner of conveyance for the 
purchafpr of lands, which, as our ftatute faith, was by fine. C«* 
Read. l. 

S 8. In 
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' g 8. In the next year after this ftatutc was made, 

there is a very ftrong inflance of the fame principle to 

/ 

be found in die Rolls of Parliament. The King hav- 
ing feized on the manor of Sobbirs , for his year, 
day, and wafle, on account of a felony committed by 
Thomas de Weyland , Margery the wife of the faid 
Thomas , and Richard his fon, petitioned the King to 
be immediately reflored to the manor ; becaufe they 
had been enfeoffed jointly with the laid Thomas for 
their lives, as well by a charter as by a fine levied in 
the King's Court, which they produced} and as 
Thomas de Weyland was only feifed for life, they con- 
tended thattfhe King was not entitled to the year, day, 
and wafle, nor the lord of die fee to a forfeiture. 
This cafe was folemnly difcuffed in Parliament, where it 
was determined, that, in confequence of the fine, the 
manor was not forfeited ; and in this judgment is the 
following remarkable paffage : Nec in regno \fto provi- 
deatur, osel Jit aliqua J tcuritas , major^feu folemnior , per 
quam aliquis vcl aliquid Jtatum certiorem habere pqffit, 
fuel ad Jlatum Juum verijicandum aliquod folemnius te/li- 
monium producer e , quam fisiem in curia Domini regis 
levatum , qui quidem finis fic vocatur , e» quod Jims et 
confummatio omnium placitorum ejfe debet , Ssf hac de 
caufa providebatur . 


g 9. The principles of natural juftice require, that 
thole who are difabled from purftuag their lights 
fhould not be bound by their non-claim ; and there- 
fore all thofe who were under the age of twenty-one 
years, in prifen, of non-fane memory, or beyond the 
four feas, when a fine was levied, were cxcufed from 

making 
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making their claim, both by the common law, and by 
this ftatutej and no particular time beingprefcribed 
to them for purfuing their rights, fuch perfcns its 
happened to labour under any of thofe dilabilities 
when a fine was levied, were not obliged to make 
their claim within a year and day after the removal 
of their difabilities, but were allowed to profecute their 
rights at any fubfequent period. 


§ 10. By the old law, married women were not 
bound to make any claim during their coverture. Item 
excufatur uxor qua fub pote/late viri fuppqftta quod 
clameum non appofuerit licet mittere pojpit. f||ut no lav- 
ing or exception was made in this flatute for married 
women, becaufe their hulbands were always fuppofed 
to be capable of claiming for them. However, if the 
hulband were within age at the time when a fine was 
levied, although the wife was of full age, ftill the 
infancy of the hufband, whole province it was to 
make the claim, faved the right of the wife for ever. 


Bra&, 436 b. 
I Inft. 260 b* 
Plowd. 360. 


§ii. In cafe of a recovery m a writ of right, or of the Statute 
fine executory, the recovery and fine mull have been Dcjinibus 

# lev at is . 

executed, and the pofleffion delivered to the recoverer Co. Read. 14. 

or cognizee, otherwife they were no bar whatever ; ^ 

becaufe, until there was a tranfmutation of pofleffion, 

ftrangers were not prefutned to have any notice of the 

alteration of property, mid therefore were not obliged 

to put in their claim. This rule gave rife to a great Co. Read. 18. 

° **2 imt* 512, 

number of fuits, by the maintenance of the nobility 1 Reeves 450. 
and great barons, during the infurreftions and civil 
wars which happened in the reign of Hen. 3. Aver- 

8 


ments 
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ments that there was no tranfimitation of pofleffion 
were frequently made againft fines, and were ufually 
allowed in die two following cafes ; firft, where a man 
feifed in fee levied a fine to a ilranger fur cognizance 
de droit come ceo , &c. and the cognizee granted and 
rendered back the iknie lands to the cognizor in tail, 
for life, or for years ; and fecondly, where a tenant in 
tail accepted of a fine from a pcrfon who had nothing 
in the lands. 

§ 12. - In thefe cafes, the heirs of the cognizor, who 
were prejudiced by fuch fines, were allowed to avoid 
them by a&Jhverment that there was no tranfmutation 
of pofleffion. To remedy this inconvenience a ftatute 
was made in the 27 Edw. 1. called the ftatute de 
finibus levatis , enacting, that fuch averments fhould 
not thenceforth be admitted. 

This ftatute alfo directed, that the note of every 
fine fhould be read in the Court of Common Pleas in 
two certain days in the week, and that during fuch 
reading all pleas fhould ceafe. 


Of the Statute 
of Non-claim. 


Plowd, 357. 
359. 1 Inft. 
254. 262. 

2 inft. 54. 


§ 13. By the common law, and alfo by the ftatute 
de modo levandi fines, all thofe who had any right to 
lands whereof a fine was levied, were obliged to make 
their claim within a year and a day, unlefs they la- 
boured under fome one of the difabilities fpecified in 
that a& ; and it was determined, that, m the cafe of 
tenant for life, remainder for life, remainder in fee, if 
the firft tenant for life had aliened his efltate, and the 
alienee had levied a fine, the remainder-man for life 

might. 
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might enter and avoid the fine, both as to hirafelf, and 
as to the remainder-man in fee: but if the perion 
next in remainder negle&ed to enter within the. year 
and day, not only he, but alfo the remainder-man in 
fee, were for ever barred, and a claim by the remain- 
der-man within .the year and day would not have 
faved his right, by which means the eftates of re- 
mainder-men and reverfioners were frequently barred 
by the negleft of the particular tenants. 

§14. This was certainly a very great grievance, 
and was fo feverely felt, that, to remedy it, the ilatute 
of non-claim 34 Ed. 3. c. 1 6. was paifefijl enacting, 

“ That the plea of non-claim of fines, which from 
“ thenceforth fhould be levied, fhould not be taken 
“ nor holden for any bar ini time to come.’* 

This ftatute was made in confequence of a petition 
from the Commons, which is published in the rolls of 
Parliament, 17 Edw. 3. N° 26. Item que noncleyme Rot.parl.voL 
des fines levees fur le rendre en temps a venir ne barre 2 * P* I 4 2 * 
nul bom de fa action. To which the King anfwered, 

11 plef au Rot q* defore ceft cbofe foit fait et q* efatut ent 
foit fait p* avis des grants et autres de fon confeil. 

The efficacy of fines was entirely deflroyed by this 
ilatute, and ilrangers were thereby allowed to claim 
lands at any indefinite period of time after a fine had 
been levied of them, which mufl have been produ&ive 
of very great inconveniences. 


§ 15. The 
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$ 15. 'Hie ftatnte of non-claim m f%i!l in force with 
refpeflt to fines ‘which are levied without proclama- 
tions ; and although fuch fines are no fear to the ifiue 
in tail, yet when levied by a tenant in tail in pofledion, 
they operate as a difcontinuauce, and of courfe put the 
remainder-men or reverfioners to their formedon, 
which now, by die flatute 21 y*. 1, c. 16. muft be 
brought within twenty years after the right accrues, 
unlefs the perfon who has die right labours under any 
of the difabilities fpecified in that ilatute. 


TITLE 
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CHAP. IX. 

Of the Force and Fjfett of Fines by the Statutes i Rich. 3* 
4 Hen. 7. and 32 Hen . 8. tn barring EJlates Tail. 


$ I. Of the Statute I Rich . 3. 

2. Of the Statute 4 Hen. 7. 

4. Of the Statute 32 Hen . 8. 

5. Operation of thefe Statutes in 

barring EJlates Tail. 

6. are Privies within this 
Statute . 

2 1 • The Tenant in Tail need not 
be in PoffeJJion . 

3 ] . y^n EJlate Tail in a Rent- 
Charge is bar rabid. 

32* in an Advowfon. 

33. Arid in a Trujl EJlate . 


$ 34. A Fine baj&s the Iffuetn Tail 
before f+oclamations? 

3 7. Fines in inferior Courts no 
bar to IJfue in Tail. 

39. The Right to levy a Fine 

cannot he rejlrained . 

40. A Fine does not bar Re- 

- mainders . 

41. jffw/ /<?Ar in the Revetfon . 

42. Exceptions in the Statute 

32 /frw. 8. 

43. Fffcft of the Warranty in a 

Fine. 


Section 1. 

IT has been a conftant remark of thofe who have had 
occafion to trace the hiitory of our Engltjh jurifpru- 
dence, that, whenever a material alteration was made 
in the common law, the inconvenicncies arifing from 
fuch change, have been much greater than thofe which 
were intended to be remedied. 


Of the Sta- 
tute 1 Kich.j 


This obfervation was, perhaps, more fully exempli* 
jfied by the confluences which attended the ftatute of 
Non-claim, than by any other innovation which has 
Vox.. V, K been 
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been attempted in the common law. On this fubje&, 
it is difficult to add any thing to the force of Lord 
Coke*s expreffion, “ Great contentions arofe, and few 
“ men were fure of their poffeffions.** And it is afto- 
ni fhing that the Legiflature fhould fuffer a grievance 
which muft have been fo univerfally felt, to continue 
fo long : for the common law refpe&ing non-claim was 
•not revived until the firft year of the reign of Rich. 3. 
who feems to have attempted to palliate his cruelties, 
and the ufurpation of the crown, by the many excel- 
lent laws which he immediately ena&ed ; one of thofe 
was the 1 R*ch. 3. c. 7. by which the common law was 
reftored, and the do&rine of non-claim revived. 

§ 2. This ftatute was foon followed by the 4 Hen. 7. 
c. 24. and as, in this lafi ftatute, all the claufes in the 
1 Rich. 3. are copied almoft verbatim y and fome addi- 
tional matters are fubjoined, the ftatute 1 Rich. 3. is 
now become ufelefs and obfolete, and the whole effe& 
of fines depends almoft entirely, at this day, on the 
4 Hen. 7. for which reafon, it will be necefiary to ex- 
plain it at large. 

This a &, after reciting the laft claufe in the ftatute 
de jinibus levatis , proceeds thus: “ The king our fo- 
“ vereign lord confidereth that fines ought to be of 
“ the greateft ftrength to avoid ftrifes and debates, 
“ and to be a final end and condufion ; and of fudl 
“ effe& were taken afore a ftatute made of non-chum, 
tt and now is ufed the contrary, to the univerfal trou- 
“ ble of the king’s fubje&s $ will therefore it be or* 
« dained ” bfe. 

$ The 
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The firft fe&ion which directs the proclamations to Ch. 2. f. 59. 
be made, has been already ftated* 

5 3* Se3. 2. “ And the faid proclamations fo had 
“ and made, the faid fine to be a final' end, and con* 

“ elude, as well privies as Grangers to the fame, ex* 

“ cept women covert, other than be parties to the faid 
“ fine, and every perfon then being within the age of 

21 years, in prifon, or out of this realm, or not of 
“ whole mind at the time of the faid fine levied, not 
<£ parties to fuch fine.** 

We have feen that, by the common law, a fine 
levied of an eftate tail, only operated as a difeontinu- 
ance of it, and did not bar the ifiue from bringing 
their formedon. But, in confequence of fome ambi* 
guous expreffions in this flatute, it was fuppofed to 
enable tenants in tail to bar their iffue by a fine ; eftates 
tail, however, had continued fo long, and were fo 
much favoured by the nobility, on account of their 
not being forfeitable for treafon, that the judges were 
extremely cautious of putting fo extenfive a conftruc- 
tion on it, efpecially as the flatute de Donis Conditio - 
nalibus exprefsly declares that a fine levied of an eflate 
tail fhould be void* 

A cafe, however, arofe, in 19 Hen. 8. in which this Bro. Ab.T»t. 
point came in queftion before all the judges in Serjeants * 

Inn ; z tenant in tail levied a fine, and the five years 1 ln *« ***«• 
pafied in his lifetime ; he afterwards died, and the 
queftion was, whether his ifiue fhould be barred by 
the fine l Englefield , Shelley , and Coningsby* contend* 

£2 ed. 
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ed, that the iffue was not barred, becaufe he Was 
neither privy nor party to the fine, for he claimed the 
land from the donor, and not from the donee, although 
he muft convey himfelf to the land by the father. On 
the other fide Fitzjames , Brudenell , Fitzherbert, Brooke , 
and Moore, were of Opinion, that the iffue was barred, 
for the intention of the makers of the ftatute was, that 
a fine (hould be a final end, and conclude as well privies 
asftrangers ; and that the third faving only extended 
to ftrangers, but not to privies. 

§ 4. ThiyJetermination of the Judges feems not to 
have been entirely approved of; for, in 32 Heru 8. a 
ftatute was made, reciting, that doubts had arifen re* 
fpe&ing the validity of the ftatute 4 Hen. 7. in barring 
the iffue in tail ; and ena&ing, “ That all and fingular 
“ fines, as well heretofore levied as hereafter to be 
*** levied, with proclamations according to the ftatute, 
“ by any perfon or perfons of full age of one and 
c< twenty years, of any manors, lands, tenements, or 
“ hereditaments, before the time of the faid fine le* 
“ vied, in anywife intailed to the perfon or perfons fo 
“ levying the faid fine, or to any of the anceftors of 
“ the fame perfon or perfons in poffeffion, reverfion, 
“ remainder, or in ufe, fhall be, immediately after the 
“ fame fine levied, engroffed, and proclamations made, 
“ adjudged, accepted, deemed and taken, to all in- 
“ tents and purpofes, a fufficient bar and difeharge for 
“ ever againft the faid perfon and perfons, and their 
“ heirs, claiming the faid lands, tenements, and he- 
“ reditaments, or any parcel thereof, only . by force 
“ of fuch intail, aUd' againft all' other perfons claiming 

3 “ the 
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« the fame or any parcel thereof, only tot heir ufe, or 
“ to the ufe of any manner of heir of the bodies of 
“ them, any ambiguity, doubt, or contrariety of opi- 
“ nion arifen or grown upon the faid ftatute to the 
contrary notwithftanding. ** 

§ 5. The ftatute- of -3 2 Hen. 8. having been pro- 
feffedly made for the purpofe of explaining the ftatute 
4 Hen. 7. they mud be confidered as forming one law. 
The doCtrine eftablifhed. by them is, that a fine with 
proclamations {hall bar all privies and ftrangers j and, 
when levied of any manors, lands, tenements, or he- 
reditaments, intailed to the perfon levying fuch fine, 
or to any of his anceftors, (hall bar the faid perfons 
and their heirs claiming by force of fuch intail. 

§ 6. The term by which the ifiue in tail is defcribed , 
in the ftatute 4 Hen. 7. is that of privy, which has va- 
rious fignifications in law ; it . fometimes means that 
connection which arifes between perfons who have en- 
tered into a mutual contract with each other, as be- 
tween donor and donee, leffor and leflee ; or elfe it 
fignifies a relationlhip of blood, as between anceftor 
and heir. But, in confequence of the ftatute 32 Hen. 8. 
it has been determined, that, by the word privies, are 
meant thofe perfons who are not only privies in blood 
to the perfons who levy the fine, but alfo privies 
in eftate and title to the land whereof the fine is levied, 
that is, thofe who muft necefiarily convey their defcent 
through the cognizor before they can make out their 
title to the eftate, which comprehends the ifiue in tail ; 
and a perfon who is privy within the intention of the 

K 3 4 Hen. 


Operation of 
thefe Statutes 
in barring 
Ellales Tail. 


Who are Pri- 
vies within 
this Statute. 

iTrtft* 271 
8 Rep, 42 b . 
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4 Hen. 7. is an heir in tail within the intention pf the 
32 Hen. Z.etjiee poryoerfo. 

s $ 7. Thus, if a tenant in tail m pofleffion levies a 
line with proclamations, it will be an efie&ual bar to 
all his iffue ; for they are privy to him both in blood 
and eftate, and can only make a 4Ue to the eftate tail 
as his,%s. 

§ 8. So, where hufband and wife were tenants in 
fpecial tail, and the huiband alone levied a fine, it was 
determined in 18 £Yrz. and alfo in 10 Ja. 1. that it was 
4 good bar to all their ifi'ue ; for, in making out their 
title, they muft necefiarily fhew themfelves to be heirs 
to the father as well as to the mother j and, therefore, 
they are privies both in blood and eftate to the cogni- 
zor of the fine. 

§ 9. Lord Coke fays, that if lands were given to the 
elder fon and the heirs of. his body, remainder to his 
father and the heirs of his body, and, after the fathers 
death, the eldeft fon had levied a fine with procjama- 
dons, and died without ifiue, the fecond fon would 
have been barred by the fine ; becaufe the remainder, 
which was limited to the father and the heirs of bis 
body, having defcended on the eldeft fon, the fecond 
ion, in making out his title to this remainder, muft 
ponvey his defcent through his eldeft brother, by which 
pieans, he would become a privy tp him both in blood 
and eftate. 


S ft 
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§ 10. It has been flated ina former t$le', that a li- 
mitation to the heirs of the body of A ., provided A. 
be dead when the limitation takes effe&, will yell in 
the perfon anfwering the description of fuch fpecisd 
heir ; and, in cafe of his death without iifue, will go 
to the perfon who would be entitled to fuch ellate, if 
it had originally veiled in the anceflor of the firlt 
taker. And that this devolution, after the deceafe and 
failure of ifliie of the firfl fpecial heir Of A., to the 
other heirs equally falling within the fame description, 
is quajt a defcent per formam doni ; from which, it fol- 
lows, that if the firll, or any other of the perfons taking 
an ellate in this manner, levies a fine of it, the ellate 
tail will be barred, becaufe all the perfons taking under 
the original words are in by a fpecies of defcent, and are, 
therefore, privies to thofe who take before them. 


*35 

Tit.3a.ch.a4. 
f. 36. 


§ 11. The privity mull be both in blood and ellate, Shep. T. ai. 
for privity in blood only will not be fufficient ; and, 
therefore, if lands be given to a man and the heirs 
females of his body, who has a fon and a daughter, 
and the fon levies a fine and dies without ifliie, it will 
be no bar to the daughter ; for although fhe is privy 
in blood to her brother, yet Ihe is not privy in ellate 
or title to him, as fhe can make her title to the ellate 
without conveying her defcent through him, or even 
mentioning him. 

§ 12. It follows, from the fame principle, that if a H^. 333. 
tenant in tail has iflue a daughter who levies a fine, 
and afterwards a fon is born, he will not be barred by 
his filler’s fine, becaufe he can make his title to the 

K 4 eftate 
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eftate tail, as heir of the body of hit father, without 
conveying his defeent through his filler. 

§ 13. If a fine be levied to a ftranger tenant in tail, 
and the tenant in tail grants and renders his eftate to 
the ftranger, fuch a fine will bar the iffue in tail. 

§ 14. Asa tenant in tajl may convey his whole eftate 
by fine, fa he may create any leffer eftate out of it, 
which will likewife bind his iffue after his death. 

§ 15. If the iffue in tail levies a fine in the life-time 
of his anceftor, who is then feifed of the eftate tail, 
the anceftor himfelf may afterwards levy a fine, and 
thereby bar his iffue, and alfo the perfon to whom the 
iffue levied the fine. So that, in all cafes of this kind, 
it is underftood, that the tenant in tail dies without 
barring the eftate tail, by which means, it defeends 
upon the iffue. 

§ 16. A tenant in tail, being guilty of murder, le- 
vied a fine before conviction ; and it was doubted, 
whether it fhould bar the iffue for the lord’s benefit. 
The court inclined to think it fhould ; but no judgment 
was given, ! 

§ 17. Where the king is tenant in tail, he may, by 
a fine, levied on a grant and render, bar his eftate tail ; 
becaufe, it being determined in "Lord Berkley ’ s cafe, 
that the king was bound by the ftatute de donis , it was 
but rcafonable his Majefty fhould take advantage of 

thofe 
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thofe ftatutes, which enable tenants in tail to bar thehr 
eftates. 

§ 18. A fine fur concejjit will bar an eftate tail as Earl of Rut* 
long as it continues in force, and, therefore, any eftate JacT^o 
created by a fine of that kind, will be good againft the Jenk.Cent. 
iffue in tail. ^ 21 * 

§ 19. Although a fine, levied by a tenant in tail, 
may be defeated by a perfon claiming fome particular 
eftate in the lands of which the fine is levied, yet 
it will flill continue to be a good bar to the iffue in 
tail. 


§ 20. A tenant in tail difeontinued in fee, after- X 2nd. 45. 
wards diffeifed the difeontinuee, and levied a fine with 3 Rep.? 1 § ** 

Com. Rep. 

proclamations; the difeontinuee entered on the land, 216. 
and avoided the eftate, which paffed by the fine as to 
himfelf. The queftion was, whether the heir in tail 
was remitted or not : and the judges were unanimous 
that the heir in tail was not remitted, but was barred 
by the ftatute 32 Hen. 8., although the eftate which 
paffed by the fine was avoided. The fame point was. 
determined in the cafe of Hunt v. King) which will 
be ftated in this chapter. 

§ 2 1. It is not neceffary that a tenant in tail ihould 
be In the a&ual poffefiion of the eftate tail, in order to 
be capable of barring his iffue by fine ; for the ftatute 
4 Hen. 7. has exprefsly excluded parties and privies to 
a fine from averring quod partes finis nihil habuerunt ; 
and the ftatute 32 Hen, 8. makes a fine levied of any 

lands 


The Tenarit 
ia Tail need 
nof be in 
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lands intailed to the perfon fo levying the fame, or to 
any of his anceftors, a fufficient bar againft fuch per- 
fon and his heirs. A fine, therefore, with proclama- 
tions duly levied by the perfon who has the right of an 
intail in him, will be a good bar to his iffue, although 
at the time when the fine was levied, he had never en- 
tered on the eftate tail, or had only an eftate tail in re- 
mainder, or had even made a feoffment, or any other 
conveyance of it. 


Zonch va 
Bam field, 

$ Rep- 88. 

1 Leon. 75. 


§ 22. Edward Lord Zouch brought a formedon in 
the defeender for a moiety of a manor againft: one 
Bamjield , who pleaded in bar that John> great-grand- 
father of the demandant, levied a fine fur cognizance de 
droit come ceo , with proclamations of the faid moiety, 
which was granted and rendered by the fame fine to 
the faid John and his heirs, whofe eftates the tenant 
had. Lord Zouch replied, that at the time when the 
fine was levied, and at all times after, the faid Bamjield 
was feifed of the land in his demefhe as of fee. And 
on folemn argument, it was determined by all the 
judges, that the demandant, being heir in tail to the 
perfon who levied the fine, could not aver the conti- 
nuance of the land in a ftranger, nor that partes Jinis 
nihil hahuerunt , becaufe the ftatutes 4 Hen. 7. and 
32 Hen. 8. bound the eftate tail, although the perfon 
who levied the fine was not then in poffefiion of the 
eftate tail, which. Lord Coke obferves, was the firft. 
determination on this point. 


$ 23. A fine levied by a tenant in tail in remainder, 
expedant on an eftate for life, .or an eftate tail, will, 

be. 
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be a good bar to die HTue of the peribn who levies the 
fine, 

A. being tenant for life, remainder to B. in tail, re* 
verlion to B. and his heirs, B. levied a fine -with pro* 
filamations of the eftate tail, during the life of the te- 
nant for life ; and it was adjudged to be a good bar 
to the eftate tail under, the words of the ftatute 
32 Hen. 8* 

§ 24. If a tenant in tail makes a feoffment of the 
eftate tail, and afterwards levies a fine of it, his iffue 
will be thereby barred, 

William King, the grandfather, being tenant in tail, 
enfeoffed Richard King, the father, in fee ; and, after- 
wards, William King diffeifed him, and levied a fine 
with proclamations to one Hitchcock . The father en- 
tered, and the cognizee of the fine entered on him : 
after the death of the grandfather and father, the fon 
brought a formedon for the recovery of the land, to 
which this fine was pleaded in bar : the demandant 
pleaded the entry of his father, and judgment was 
given for him. A writ of error was brought, and 
error aftigned in matter of law, that this fine was a 
good bar to the iffue in tail by the ftatute 32 Hen. 8., 
for it was not to be compared to a fine at common law, 
nor to fines levied by other perfons, becaufe, in this 
cafe, it was fufficient that the fine was levied by the 
perfon who had the right of the eftate tail in him, or 
to whom the land was intailed, although none of the 
parties to the fine had any eftate of freehold in poflef- 

fion. 
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lion, remainder, or rfeverfion? in die land whereof it was 
levied, as it was adjudged in the cafe of Zouch v. Bant- 
Jield. The court being of this opinion, the judgment 
was reverfed. 

§ 25. Although a tenant in tail be diffeifed of the 
eftate tail, yet, if during the diffeifin, he levies a fine 
to a ftranger, it will bar his iffue, who will not be al- 
lowed to plead, that his anceftor was not feifed of the 
eftate tail when he levied the fine. 

§ 26. In cafe of a lineal defcent, the iffue in tail 
may be barred by the fine of his anceftor, although, 
at the time of levying the fine, the anceftor had only a 
poffibility of an eftate tail, which never took effedt, 
becaufe the iffue, in making his title, muft convey his 
defcent through fuch anceftor, which makes him a 
privy to him. 

Lands were given to A. and his wife in fpecial tail ; 
A. died, leaving iffue a fon, who ''difleifed his mother, 
and levied a fine with proclamations. It was refolved 
by all the judges, that this fine was a good bar to the 
iffue of the fon, although the fon, at the time when he 
levied the fine, had only a poffibility of an eftate tail, 
his mother being then alive ; for the ftatute 32 Hen. 8. 
ought to be expounded according to the letter of it, 
and as the land was intailed to the anceftor of the per- 
fon who levied the fine, although fuch anceftor was 
alive, fo that no eftate or right had defcended oh the- 
perfon who levied the fine which he could pals or ex- 
tinguilh, yet as the ftatute fays, “ intailed to the per- 

“ foa 
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<l fon fo levying the fame, or to any of his ancefiors,** 
in the disj unlive, it was adjudged that tile fine did bar 
the right which afterwards descended to him, not only 
as to himfelf, but alfo as to all his ifiue. 

§ 27. This principle was carried much further in 
the following cafe t 

William Grant devlfed his lands to John Grants when Grant’s Cafe 
he (hould attain the age of twenty-five years, to hold cited, 10 Rep. 
to him and the heirs of his body. John Grants the 
devifee, after he had attained the age of 2 1 years, but 
before he was 25, levied a fine of the lands thus de- 
vifed j and the queftion Was, whether it fhould bar his 
iffue. It was refolved, that the eftate tail was barred 
by this fine, although John Grant , when he levied it, 
had but a bare poffibility of an eftate tail. Lord Coke 
fays, that no judgment was given: but Croke and Cro. Eliz. 
Leonard , who have reported this cafe by the name of ^ Leon. 36. 
Johnfon and Bellamy , fay that judgment was given, that 
the eftate tail was barred by the fine. And, in Sir 
Thomas Raymond's Reports , 149. itisfaid, that although 
the eftate was not barred by the 4 Hen . 7. it was w r ell 
barred by the 32 Hen. S< in confequence of thefe words, 

“ All fines, levied by any perfon or perfons, &c. of 
#t any manors, &c. before the time of the faid fine 
“ levied in anywife intailed to the perfon or perfons fo 
“ levying the fame fine, or to any of the anceftors of 
<e the fame perfon or perfons.’* 

§ 28. In the cafe of a collateral defcent, a fine levied 
by a perfon who was never feifed of the eftate tail, and 
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on whom it never defeended, bat who had only a pof* 
Ability of an eftate tail, is no bar to a collateral heir in 
tail, of the perfon who levied the fine $ becaufe, in 
making his title to the eftate tail, he need not convey 
himfelf through him, fo that he is not a privy to him. 

$ 29. A huiband made a feoffment to the ufe of 
himfelf and his wife, and die heirs male of their two 
bodies, remainder to the heirs male of the body of the 
huiband, remainder to the heirs of their two bodies, 
remainder in fee to the huiband. The huiband and 
wife had ifiue a fon and a daughter, the huiband died ; 
the fon made a leafe to commence after the death of 
his mother, then levied a fine with proclamations to 
the ufe of himfelf in fee, and died without iffue in the 
lifetime of his mother. The queftion was, whether 
this leafe was good againft the daughter ? It ihould 
previoufly be obferved, that the eftate tail limited to 
the huiband and wife, and the heirs male of their 
bodies, veiled wholly in the wife after the death of her 
huiband, although ihe was within the ftatute 1 1 Hen. 7. 
c. 20, and the remainder to the heirs male of the 
body of the lather was in the fon at the time When he 
levied the fine $ but thefe eftates became extinft when 
the mother and ion died, fo that the leafe in queftion 
could only be derived out of the remainder to the heirs 
of the bodies of the huiband and wife, to which both the 
fon and the daughter were inheritable. It was determin- 
ed by Lord Chief Juftice Hobart Hutton and Jones, 
againft the opinion of Winch, that although, in a lineal 
defeent the ifiue in tail were barred by the fine of their 

anceftor. 
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anceftor, notwithftanding fuch anceftor had but a pof- 
iibility of an eftate tail when he levied the fine ; yet, in 
a collateral defcent, the cafe was very different, as it was 
not neceffary that the iffue in tail fhould make mention 
of every collateral iffue inheritable before him, as in a 
lineal one ; and that, in the prefent cafe, as the eftate 
tail never defcended on the fon, his fine could be no 
bar to his lifter, who was not privy to him, becaufe 
ihe could make her title to the eftate tail without con- 
veying her defcent through him, or even mentioning 
him in her pedigree. Judgment was therefore given, 
that the leafe was void as to the lifter ; but it was ob- 
ferved, that if the eftate tail had defcended on the fon, 
his fine would then have barred his lifter, becaufe, in 
that cafe, Ihe muft have conveyed her defcent through 
him, in order to make out her title to the eftate tail, 
by which means, Ihe would have beat a privy to 
him. 

§ 30. So, where an eldeft fon levied a fine of an 
eftate tail, which was then veiled in his mother, and 
died in the life-time of his mother, by which means 
the eftate tail never defcended on him. It was ad- 
judged in the Common Pleas, by three judges againft 
one, that this fine did not bar the fecond brother. 
And, upon a writ of error, all the judges of the King’s 
Bench were of the fame opinion, becaufe, as the eftate 
tail never veiled in the elder brother, the younger bro- 
ther was not a privy to him. 

§ 3 1 . A tenant in tail of a rent-charge may bar it, by 
levying a fine of the lands out of which the rent iffties. 
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Upon demurrer, the cafe was thus : A perfon who 
was tenant in tail of a rent-charge out of the manor of 
Kingsbury , granted by Sir Ambrofe Cave , levied a fine 
of the manor to Sir Ambrofe Cave and his heirs, and 
this fine was pleaded in bar of an avowry for this rent 
by the heir in tail. The fine was levied of the rent 
per nomen manerii , and an averment was made that the 
fine was levied by agreement of the parties with all in- 
tent to bar the rent. The defendant pleaded, non- 
comprifed, which being demurred to, and argued fe- 
veral times, it was held by Hobart Chief Juft ice, and 
Harvey , that the rent was barred by the fine, becaufe 
the fine being levied of the land, paffed the rent in- 
clufively, it being directed by the agreement of the 
parties. 

§ 35. Asa fine may be levied of an advowfon in 
grofs, fo a tenant in tail of an advowfon in grofs may 
bar his iffue by a fine levied of it according to the fta- 
tute 4 Hen. 7. It is, however, faid in Plowden , that 
if a tenant in tail of an advowfon grants or renders to 

■r . , 

another by fine, the nomination of a clerk to the ad- 
vowfon, this will not bind the iffue, becaufe the right 
of nomination is a thing diftindt from the advowfon, 
and not intailed j but modern writers have thought 
differently on this fubjedt, on the principle, that the 
prefentation and nomination are in effedt the fame thing, 
being the fruit and full profit of the patronage. But 
if a tenant in tail of an advowfon grants by fine the 
nomination of a clerk to one and his heirs, fo that when 
the church becomes void, the grantor and his heirs 
may nominate a clerk to the tenant in tail and his heirs, 

and 
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and that he dr they fhall prefent the clerk fo nomi- 
nated to the ordinary ; fuch a fine will not bind the 
ilfue in tail, becaufe there the nomination and prefen- 
tation are diftinguifhed, fo that the fine is not levied 
of the thing intailed. 

§ 33. If a perfbn is tenant in tail of a truft-eftate And m a 
atid levies a fine of it, fuch fine will have as extenfive vldfchfia,* 
an operation in barring his ilfue, as if he had been 23. 
feifed of the legal eftate. 

§ 34. Although no fine is a bar to an eftate-tail, A Fine bars 

but a fine with proclamations, levied purfuant to the Tail before 

ftatute 4 Hen. 7. yet as foon as a fine is levied, and Prix;lam *- 
' J < turns. 

before all the proclamations are pall, it is a good bar 
to an eftate-tail, provided the proclamations are duly 
made, and the ilfue in tail cannot fave his right by 
entering before all the proclamations are made. 

This point was formerly much doubted, and in the Plowd. 434, 
cafe of Smith and Stapleton , 1 5 Elis, it was contended 
by the counfel, that in confequence of the Words in 
the ftatute 4 Hen. 7. “ And the faid proclamations fo 
“ had and made, the faid fine to’be a final end, and 
“ conclude as well privies as ftrangers, And 

alfo the words in the ftatute 32 Hen. 8 . 4t after the 
“ fame fine levied, ingrolfed, and proclamations made, 
i s< & c.** A fine was no bar to the ilfue in tail, if the 
anceftor died before all the proclamations were made : 
and BrookeJeems to have been of the fame opinion; Bro Ab.Tii. 
the contrary, however, was determined in the follow- Fiae * 109 
ing cafe : 

Yol. V. L §35* Sir 
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§ 35. Sir George Blount being tenant in tail of fe* 
veral manors, and having iffue a daughter, levied a 
fine and foon afterwards died. The daughter imme- 
diately brought a formedon for the recovery of the 
eftate-tail, pending which, all the proclamations were 
made. It was unanimously determined, that the 
daughter was barred by this fine, although her anceftor 
died, and fhe commenced her action, before all the 
proclamations were made. Lord Coke makes four 
obfervations on this cafe. 

1 ft. That although, after a fine is levied, a right to 
an eftate-tail defcends to the iffue, yet as foon as the 
proclamations are made, the right which thus de- 
fended is barred by the fine. 

2d, Although a formedon is brought and purfued, 
yet, if the proclamations are all afterwards duly made, 
the fine will then be a good bar. 

3d, When tenant in tail levies a fine, and dies 
before all the proclamations are made, the iffue in tail 
is not within any of the favings of the 4 Hen. 7 . for if 
he were, then the bringing his formedon before all the 
proclamations were made, would avoid the fine. 

4th, That the proclamations ferve no other purpofe 
but that of diftinguifhing a fine levied purfuant to the 
ftatute 4 Hen. 7. from a fine at common law. 

§ 3 6. So where a tenant in tail levied a fine, and 
died before all the proclamations were made, leaving 

3 afon 
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a fon, who was beyond fea, who returned after all the 
.proclamations were made, and claimed the land. It 
was refolved by all the Judges, that although a right 
of, entail defcended to the fon on the death of his fa- 
ther, in confequence of his dying before all the pro? 
clamations were made ; yet, when all the proclama- 
tions palfed, the right which defcended to him was 
for ever barred, and the iflue could not have faved it 
by any claim. 

§ 37* We have feen that fines may be levied in Fines in info, 
courts of ancient demefne, and other inferior courts; Bar to^ffue* 
but they have only the operation of fines at common in Tail, 
law which is to create a difcontinuance, when levied of Com. Rep. 
an ellate-tail, and do not bar the iflue from bringing 6 ®+* 
a formedon j for no fine unlefs it is levied with procla- 
mations, purfiiant to the ftatute 4 . Hen. y. has the 
effeft of baring an eftate-tail, without a particular 
cuflom. 


$ 38. There is one fpecies of eftate-tail which is 
prote&ed from the operation of the ftatutes 4 Hen. 7. 
and 32 Hen. 8. that is, an eftate-tail given or procured 
to be given by the crown, as a reward of fervices, 
where the remainder or reverlion is veiled in the 
crown ; of which notice will be taken in a fubfequent 
chapter. 


§ 39. The privilege of levying a fine purfuant to 
thofe ftatutes, is an incident fo infeparably annexed to 
an eftate tail, that any condition or provifo ire.ftraining 
or prohibiting it, is held to be repugnant to the na- 

L 2 ture 
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ture of the eftate, and therefore void. But a tenant 
in tail may be reftrained from levying a fine at com*' 
mon law, becaufe that is a tortious a < 51 , and only ope* 
rates as a difcontinuance to the ilfue. 

A Fine does § 40*M-Before we quit this fubjeCt it may be proper 
^winders. 6 " f <ooWfei*ie, that the operation of a fine is merely to 
"bar the eftate tail, but not the remainders or revcrfion 
which depend upon it : for a fine levied by a tenant 
in tail in poffefiion, only difcontinues the eftate tail, 
and gives the cognizee a bafe fee, that is, an eftate to 
him and his heirs, as long as the tenant in tail has 
heirs of his body ; but does not bar the rights of the 
perfons in remainder or reverfion. 


But lets in the § 41. Where the tenant in tail has the immediate 

1 Show. 370. reverfion in fee in himfelf, he may make a good title 
4 Mod. 1. by fine only ; for in that cafe the operation of the fine 
will be to merge the eftate-tajl, and bring the reverfion 
in fee into immediate pofleffion : it being determined 
that a fine takes away the protection given to eftates- 
tail by the ftatute de donts , and they then, like all 
other particular eftates, become fubjeCt to merger 
and extinguifliraent, when united with the abfolute 
fee. 


This method, however, of barring an eftate-tail, is 
attended with one confiderable inconvenience, which 
will be mentioned in a fubfequent chapter. 


Exceptions in 
the S.attue 
32 Hen. ti. 


§ 42. There are two claufes in the ftatute 32 Hen* 
8. c. 36. by which it is cna&ed, That it fhall not ex- 
tend 
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tend to any fine levied of any lordiHips, manors, & fc. § 5 & 4.. 
the owners whereof, by any exprefs words contained 
in any fpecial a& of parliament made fince the 4 Hen. 

7. are retrained from alienation ; nor to any manors, 
lands, tenements, &c. then in fuit, demand, or van* 
ance in any of the King’s courts, or whereof any 
charters, evidences, or muniments, were (ten in de- 
mand in the Court of Chancery, Isfc. btetfefuch 
fines (hould have the fame force and effect as if that 
ftatute had not been made. 


f.23. 

p. 125. note. 


§ 43. A fine has alfo In operation on eftates-tail, in EffeA of the 
confequence of the warranty which is always inferted ''p;™ nty m 
in it. Now, it has been ftated in a former Title, Tit. 32.CI1.4. 
that a collateral warranty is not prohibited by the fta- 
tute de donis; and in Mr. Robinfon’s book on Gavel- 
kind, it is. faid to be a common miftake, that all 
collateral warranties are taken away by the ftatute 
4 & 5 Ann. c 16. whereas that ftatute only makes 
void all warranties by tenants for life, and all collateral 
warranties made by any anceftor, not having an eftate 
of inheritance in pofleffion : fo that if A. be tenant in 
tail, remainder to B. his next brother, which is a very 
common cafe, arifing almoft on every marriage-fet- 
tlement, and A. being in pofleffion levies a fine, with 
warranty from him and his heirs, and dies without 
iflue j tb? is a collateral warranty, for B.*s title is by Lit. f. 74/5, 
way of remainder, to which his elder brother is col- 
lateral, which fhall bar notwithftanding tfic ftatute, 
though no aflets defcend. 
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Of the Force and Effect of a Fine in barring particular 
Perfons, Ejiates , and Jnterefis. 


§ 2. Parties* 
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4. Married Women . 
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46. A Title of Entry for a Con- 
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51 .A Power appendant or in 
grofs. 

54. But not a Power collateral to 
the Land* 

56, Writ of Error. 


Sedition 1. 

'TpHE obje& of the ftatutfe 4 Hen . 7. was not con- 
fined to the enabling tenants in tail to bar their 
iflfue, it was alfo intended to fecure thofe who were in 
poffeflion of land againfl all dormant claims; the 
words of the ftatute being fo extenfive, that they 
comprehend almoft all perfons, and almoft every kind 
of eftate or intereft in lands : and where affine and 
non-claim is pleaded, a court of law will not enter 
into any difeuflion of the title until that be accounted 
for. 


§ 2. All thofe who are parties to a fine are imme- 
diately barred, and have nq time allowed them to 

claim,* 
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claim, even though they labour under difabilities, ex- 
cept in the cafe of infancy. 

§ 3. Lay corporations, who have an abfolute eftate 
in their pofiefiions, and a power of alienation, may be* 
barred by a fine and non-claim. 

The cooks of London , who were incorporated by 
Edward 4. bargained and fold a part of their lands in , 
fee; the bargainee entered, and levied a fine with 
proclamations, and five years paffed. Afterwards the 
bargain and fale proved to be void, on account of a 
mifnomer in the corporation ; and it became a quef- 
tion, whether the corporation was bound by the fine 
and non-claim. It was determined that the corpora- 
tion was barred by the fine, becaufe the ftatute 4 Hen. 
7. was made for the public good, and to fettle and 
quiet men’s inheritances : that therefore the words of 
it ought to be conftrued in the moft extenfive fenfe, 
for the benefit of thofe who were in pofieflion of 
lands, and for barring the rights of all perfons who 
were remifs in making their claims : fo that although 
the words of the ftatute only extended to natural per- 
fons and their heirs, and no mention w r as made of any 
corporation or fucceflors, yet it was the intention of 
the legiflatuce, that it fhould extend to fuch corpora- 
tions as had in themfelves an abfolute eftate and power 
of alienation. 

Ecclefiaftical corporations, however, are not barred 
by a fine and non-claim,, as will be (hewn hereafter. 


L4 S 4 * By 


Lay Corpora- 
tions. 


Croft r. 
Howell, 
Plowd. 536 # 
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§ 4. By the common law, a married woman could 
not, by joining with her huiband in any deed or con- 
veyance whatever, bar herfelf or thofe claiming under 
her, of any eftate whereof ihe was feifed in her own 
right, or of that portion of her huiband’s real pro- 
perty, which the law has provided for her fupport in 
cafe Ihe furvives him*. 

This rule, probably, arofe from that principle of 
law, that the legal exigence of a woman is fufpended 
during the marriage, or, at leaft,-is incorporated or 
confolidated into that of her huiband, or elfe from a 
fear that her huiband fhould ufe any compulfion for 
the purpofe of forcing his wife to part with her rights 
in his favour. 

§ 5. But although a married woman was never 
bound by any deed or conveyance executed by her 
during the coverture, yet, if an adtion was brought 
againfl a huiband and wife for the recovery of any 
lands, whether the property of the huiband, or of the 
wife, and judgment was given againil them, the wife 
was barred. 

z Inft. 34*. Thus, it appears, that, until the ftatute of Wejlm. 3. 

even a judgment by default in a pofleiTory adtion againil 

— - 1 — — — . . . , - -1- 

* There are two inftanees in Madox Formvtare Anglicanism , 
U°t48. & 319. of feoffments, which are expreifed to be made with 
the affent of the feoffor's wife. And Mr. Reeves (Hift. of the Bug- 
VJh Law, voh i. p. 91.) fuppofes that the wife’s claim of dower 
might, in thofe days, be barred by fuch aflent, becaufe feoffments 
were then made publicly in court. 
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fi hufband and wife, for the wife’s freehold, was fo far 
binding on her, that after her hufband’s death, ffce 
could only recover her eflate, by bringing a writ of 
right. Now, a fine being an accommodation of a fuit, 
and a concord being deemed to have the fame forefe 
and effeCt as a judgment in a real aCtion, it follows, 
that a married woman muil have been as effectually 
bound by a fine as by a judgment in an adverfary fuit. 

Nor was it thought neceffary to give the wife a power 
of claiming lands, whereof (he and her hufband had 
levied a fine, becaufe, in that cafe, fhe muff have af- 
fented to it ; whereas the hufband might have put in a 
feint plea, or let judgment go againft him by default, 
without the confent or even knowledge of his wife. 

§ 6, Mr. Hargrave , to whofe learned note on fines 1 In ft; 12 n, 
I am indebted for the preceding obfervations, has very a u 
properly fuggefled, that the common notion of a fine’s 
owing its effeCt in barring married women, to their 
fecret examination by the judges or commiflioners, is 
incorreCt. This remark is fully confirmed by a paf- 
fage in Glanville , from which, it appears, that a mar- 
ried woman might appoint h^r hufband as her attorney 
to levy a fine for her *, in which cafe, it is highly 
improbable that fhe fhould have been examined : and 
from which, it may be concluded, that the private 
examination of a married woman was not a neceffary 

# Pottft autem pater it a loco fuo filium pro fe ponere , ct vice verfa t 
** extraneus quoque extraneum , uxor quoque maritum , cum quis itnque 

marhus pojitus loco uxorie fux in placito de martiagiOy-vcl de dote 
4 * ipfius uxoris per judicium Jive per concord} am ” & c. Glanville , lib. Z\ 

Cm 3. Vide alfo au authentic record, ant e p. 80. 


circumftance 
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circumftance at common law, and was poffibly firft 
preferibed by the ftatute ievandi jines. 

§ 7. If a fine derived its efficacy in barring married 
women, from the circumftance of their private exa- 
mination then that form might eafily have been added 
2 Tnft. 673. to any other conveyance ; but, by the common law, 

Keilyr. 4 a * a bargain and fale by a hufband, on which the wife is 

_ , , „ . privately examined, does not bind her after the cover- 

Lond. Bro. ture is determined. It is, however, obfervable, that, 

tom, T pl! 39 b y tbe cu ftom of London , and feveral other cities, a 

Idem Tit. married woman may bar herfelf by a deed inrolled, in 

lnr.oiL.pl. 15. which fhe is privately examined j and this cuftom was 

CnS * confirmed in the reign of Hen. 3. by a pofitive ftatute. 
Bob* 22^. 

§ 8. But whatever were the principles upon which 
this do&rine * was originally founded, it is now fully 
fettled, that a married woman, by joining her hufband 
in levying a fine, may bar herfelf and her heirs of all her 
eftate and intereft in any lands, whereof her hufband 
is feifed in her right, notwithftanding the flat. 32 Hen. 8. 
c. 28. And where a fine is levied by a hufband and 
wife, of lands which are the property of the wife, the 
‘ whole eftate pafies from the wife, and the cognizee is 
2 Rep. 57 k * n by her only j fo that, if the fine is afterwards reverfed, 
Jd. 77 b. the whole eftate becomes again vefted in the wife 

* It is laid arguendo, in Mr. Douglas's Reports “ That a huf- 
*' band is only named in a fine of hia wife’s eftate for conformity ; 
“ for the fine is confidered as the a 61 of the wife, not of the huf- 
u band, and the cognizee is in by her only j infomuch, that if a 
** wife levies a fine without the concurrence of her hufband, and he 
does not enter during the coverture, it will bar her after his death.” 
Doug. 44. 

§ .9. Where 
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$ 9. Where a fine is levied by a hufband and wife. Roll. Ab. Tit. 
of lands which are the eftate of the wife, the warranty ^ in# * 3*) 

Ihould be from the hufband and wife, and the heirs of 
the wife. 

§ 10. A hufband and wife joined in exchanging A^non. iLeon, 
lands which were the eftate of the wife, with a flranger 
for other lands, and the exchange was executed. The 
hufband and wife aliened the lands taken in exchange, 
and levied a fine of them to the alienee. It was ad- 
judged, that the wife might enter on her oyra lands 
after the death of her hufband, and that her joining in 
a fine of the lands taken in exchange, did not bar her 
from eledling whether fhe fhould claim her own lands, 
or thofe taken in exchange. 

§ 1 1 . A married woman may bind herfelf by a war- 
ranty in a fine fur toncejfit , and an action of covenant 
will lie againft her upon fuch a warranty. Thus, Hak*° B v ’ 
where a hufband and wife levied a fine fur conceffit to • 1 2 9°* 

A. for 99 years if he fhould fo long live, with a general 
warranty againfl all perfons during the faid term ; the 
hufband died, and it was determined, that an a&ion of 
covenant would lie againft the wife upon the warranty. 

§ 12. As a married woman may, by joining her Jteafon v. 

• • Sschcvcrdl 

hufband in a fine, make an abfolute alienation of her , y t . rn< 

eftate, fo fhe may alfo make a conditional one $ and, 

therefore, if fhe and her hufband mortgage her eftate in 

this manner, it will bind her and her heirs. 


S r 3* & 
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5 13. It was formerly held that a married woman 
did not bar herfelf of her right to dower, by joining 
her hufband in a- fine ; becaufe, until the death of the 
hufband, ^the wife had no right of action : but the law 
is now entirely altered in this rcfpeft, as it has been 
long eflablifhed, that if a hufband and wife join in 
levying a fine of the hufband’s eflate, the wife is 
thereby barred from claiming her dower, out of the 
lands which are comprifed in the fine ; becaufe fhe 
having nothing in thofe lands in her own right, her 
joining her hufband in a fine of them, could be for no 
other purpofe than that of barring her from claiming 
dower ; but a fine levied by the hufband alone does 
pot bar his wife of dower. 

§ 14. Where a wife joins with her hufband in levy- 
a fine of lands, whereof her hufband is feifed in fee 
without any declaration of ufes, the ufe refults to the 
hufband, and a new right to dower accrues to her. 
Thus it is laid down in Lamp ?? s cafe, that if a huf- 
band and wife grant a rent by fine, or make a leafe 
for years, rendering rent to the hufband and his heirs, 
and afterwards the wife recovers dower, fhe fhall hold 
it, charged with the rent, and with tfife term. In this 
cafe the wife, though fhe joined her hufband in a fine 
was held dowable, fubjeft only to the charges created 
by the fine, fhe mufl therefore have been entitled to 
dower out of the eflate that refulted j for the ufes of 
the fine being declared to be, to create a rent, or a 
term of years, the refidue of the ufe refulted to the 
hufband, and the widow became dowable of that 
refidue. 


$ IJ. In 
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$ 15. In a fubfequent cafe it was held, that where Havering- 
hufband and wife joined in a fine, and the hufband q“ s c * 
alone declared the ufes of it, the wife wias concluded 
of her right to dower, becaufe no contradiction of the Tit.£t.c.,i+, 
wife appeared that fhe did not agree to the ufes de- 
clared by the hufband alone. 

It follows from this cafe, that a fine levied by huf- 
band and wife without any declaration of ufes by either 
of them, would not bar the wife from claiming her 
dower. For although a fine will bar a widow from 
claiming dower againfl any perfon deriving under a 
fufficient declaration of the ufes of fuch fine, yet a 
fine Thrill not have that effect in favour of the heir 
claiming by defcent from the hufband, for he muft 
admit that his anceftor died feifed, which will give the 
widow a title to dower. 

§ 1 6. A woman may alfo bar herfelf of her join- 1 Inft. 36 b. 
ture, by joining her hufband in levying a fine of it, 
provided it be made purfuant to the flatute 27 Hen. 8. 
and be a good bar of dower ; becaufe the wife by ac- 
cepting fuch a jointure before marriage, barred herfelf 
of her right to dower, fo that fhe can claim nothing 
after her hulband’s death but her jointure, which fhe 
herfelf concurred in deftroying by the fine. But if a Tit. 7. cf». 1. 
jointure be fettled on a woman after marriage (in ' 
which cafe it is no bar of dower) and fhe joins her 1 Inft 3*5 #• 
hufband in levying a fine of it, this will not prevent I Leon. 285. 

her from claiming dower out of any other lands ^y er 35 s * 

i J pi. 49. 

whereof her hufband was feifed during the coverture, 
becaufe the jointure being no bar* of dower, the wife 

had 
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liad her ele&ion on her hufband's death, either to ac* 
cept of the jointure, or to claim her dower, and there* 
fore Lord Coke fays, that a fine levied of her jointure 
before her time of election, is no bar to her light of 
electing dower, when her time of election does come. 

§ 17. Notwithftanding thefe determinations, if it 
appears not to have been the intention of a hufband 
and wife in levying a fine to bar the wife’s jointure, it 
will not affe& it in a Court of Equity. 

§ 18. Thus, where A. upon his marriage, in con* 
fideration of 500 /. portion, fettled an annuity of 50/. 
on his wife to be ifiuing out of particular lands ; and 
afterwards A. and his wife joined in levying a fine of 
thofe lands to a mortgagee, who had notice of the 
annuity, which was excepted in the mortgage. It 
was contended that the wife had by this means extin* 
guilhed her right to the annuity. But it appearing 
that it was not the intention of the parties to deftroy 
this annuity, the court decreed that it fhould mot 
be affe&ed by the fine. 

§ 19. So where a jointure was fettled on a woman, 
ifiuing out of fome houfes in London which were burnt 
down ; the woman joined her hulband in a fine of the 
houfes, to create a long term for railing money to 
rebuild them ; and it was agreed that the woman 
lhould have her jointure out of the referved rent of 
the houfes. Adjudged that the fine did not affedt this 
jointure. 

5 20. How* 



*59 


Title XXXV. Fine, Ch. x.$ 20—23. 

§ 20. However, where a married woman joins her 
hufband in a fine, it will not only bar her from 
claiming dower out of the lands comprifed in the fine, 
but will alfo bar her of any particular intereft in thofe 
lands. 

€ 21. A man on his marriage entered into a bond Good rick v. 

r s , n. . . c Shotbolt, 

for 600 /. to a truftee with a warrant or attorney to p rec . in Ch*. 

confefs judgment theseon, to be defeazanced on the £ 

payment of y o /. to his wife if fhe ftiould furvive 18. 

him : the wife afterwards joined her hufband in a fine 

of all his lands. It was agreed that the fine not only 

barred the wife from claiming dower out of the lands, 

but alfo deftroyed her intereft in the judgment. 

§ 22. Every kind of fine with or without procla- 
mations, and whether levied in the Court of Common 
Pleas or in an inferior court, will bar a married wo- 
men ; for fines derive this effect from the principles of 
the common law, and not froir any ftatute. 

§ 23. A fine is a good bar to a truft eftate, as well Trull 
as to a legal eftate, becaufe the ccjlui que trujl has an Clifford v. 
equitable intereft, and is therefore bound to purfue 

I V/ll3i VB* 

the proper remedies for fecuring it : and if this were 268, 
not the cafe, the operation of a fine would be much Bago!"* 7 ' 
lefs extenfive than it is, as there are fo many truft Ca * 

eftates now always exifting. Thus, if A. is feifed of iFrecm.311. 
the lands in truft for B. and C. enters on thefe lands 
and levies a fine of them with proclamations 5 if five 
years pafs without any claim being made, this fine will 

be 
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be a good bar both to A. who had the legal eftate, ind 
to B. who was the tcftui que truji. 

$ 24. But with refpeft to equitable titles thefe is a 
diftin£tion ; for where the equity charges the lands 
only, a fine and non-claim is a good bar, but where 
it charges the perfon only in refpedfc of the land, it is 
then no bar. ' 

Gilb.CKa.62. § 25. Thus, if a truftee levies a fine of the lands 
whereof he is feifed in truft, to a perfon who has 
notice of the truft, or if a man purchafes from a 
truftee, with notice, and levies a fine, the cejlai que 
irujl will not be barred, becaufe the fine being levied 
to a perfon or by a perfon who has notice of the truft, 
the land will continue fubjedft to the truft, and there- 
fore the Court of Chancery will not permit the fine 
to be a bar ; fo that whenever a perfon is charged as 
claiming under a truftee, he niuft either fet up an op* 
pofite title, and deny his claiming under the truftee, 
or elfe, if he does claim under a truftee, he muft fet 
forth that he paid a valuable confideration for the 
lands, and deny that he had any notice of the truft. 

2 Atk 631. ^ 26* ^ t ^ ie ^ merely a legal one, and a man 

has purchafed an eftate which he fees himfclf has a 
defeat on the face of the deeds, yet the fine will be a 
bar, and will not affeft the purchafer with notice, fo 
as to make him a truftee for the perfon who had the 
right, becaufe (as Lord Hardwicke obferves) this 
would be carrying it much too far, for the defe& v upon 
the face of the deeds is often the occafion of the fine's 

being 
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being levied. It ihould however be obferved, that 
where a fine is levied by a truftee or a perfon who has 
notice of the truft, it is not void, nor is it fet afide, 
but the perfon to whom the fine was levied without 
confideration, or with notice, becomes himfelf a trufiee Wra, ch. 14; 
for the real owner* 

§ *7. Having examined in what cafes a cejlui que 
trujl may be barred of his truft eftate by the fine of a 
ftranger, it' will alfo be neceffary to enquire how far a 
fine levied by a cejlui que trujl himfelf, is a bar of his 
truft eftate. 

§ 28. Before the ftatute of ufes, if a cejlui que ufe Year Book, 
had levied a fine, it might have been avoided at any Bto?Ab?Tit! 
time by the plea quod partes Jinis nihil habuerunt ; as ^ inc » P** 4 * 
the cejlui que ufe had no eftate in the land, but was 
barely tenant at will to his feoffees. But modem 
Chancellors have very much altered the law in this \ cha. Ca. 
refpeCt, having laid it down as a general rule, that temp< 
any legal conveyance or affurance by the cejlui que Talbot 43. 
trujl , fhall have the fame effect and operation on the 
truft eftate, as it would have had on the legal eftate, 
if the truftees had conveyed it to • the cejlui que trujl. 

So that now a cejlui que trujl in tail may by a fine duly 
levied bar his iffue as fully as if he had the legal 
eftate : for otherwife truftees by refilling, or by not 
being capable of executing their truft, might ’prevent 
the tenant in. tail from executing the power given him 
by the law over his eftate, which \vould be extremely 
inconvenient, and would tend to the introduction of 
perpetuities. 

Vol. V. JVX 
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§ 29. A que trujl in tail may not only bar fu* 
own iffue by a fine, but alfo the perfons in remainder 
or reverfion, unlefs they make their claim within the 
time fpecified by the ftatute. 

§ 30. We have feen that a copyholder cannot im- 
plead or be impleaded for his copyhold in the King’s 
Courts, and therefore cannot levy a fine of it in the 
Court of Common Pleas : but notwithftanding this 
principle, a copyhold eftate is confidered as an intereft 
within the ftatute 4 Hen. 7. and therefore may be 
barred by a fine, levied by the perfon who has the 
freehold of the land. 

§ 31. Thus, if a copyholder be diffeifed, and the 
diffeifor levies a fine with proclamations, both the lord 
of the manor and the copyholder will be barred, if 
they do not make their claim in due time. So if a 
copyholder makes a feoffment in fee, and the feoffee 
levies a fine with proclamations, and five years pafs 
without any claim, the lord of the manor will be 
barred. 

§ 32. There is a cuftom in mod manors that a 
copyhold may be entailed, but even if a fine were al- 
lowed to be levied in the court of the manor whereof 
fuch copyhold is held, it will not bar fuch an intail, 
becaufe it is not levied purfuant to the ftatute 
4 Hen. 7. unlefs it is allowed by the cuftom to have 
that effect. 


$ 33. Terms 
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5 33 . Terms for years may be barred by a fine and Terms for 
non-claim, if the leffees were or ever might have been ^ ears * 
in poffeffion. 

§ 34. Thus where a leafe for years was made of 
certain lands, to begin after the determination of a 
leafe then fubfifting ; the firft term expired, the fe- 
cond leffee neglefted to enter, and the perfon in rever- 
fion entered, made a feoffment, and levied a fine with 
proclamations of the lands. Five years paffed without 
any claim being made by the fecond leffee, and the 
queftion was, whether he was barred by the fine. It 
was refolved, that although a leffee for years had not 
himfelf fuch an eftate as would enable him to levy a 
fine, yet it did not therefore follow that his intereft 
fhould not be barred by a fine j that a term for years 
was within the ftatute 4 Hen. 7. being comprehended 
under the word inter ejl , and as the objeft of that aft 
was to prevent ftrifes and debates, it would not have 
that effeft, jf its operation did not extend to long 
terms for years, which are now fo common. 

§ 35. This principle was earned fo far, that where if c ham v., 
a perfon who had a long term for years, affigned it 
over to a truftee in truft for himfelf, then purchafed 
the freehold and inheritance of the lands, and 'levied 
a fine : it was refolved that the term was barred, the 
afBgnee of it having fullered five years to pafs without 
making any claim. Mr. Juftice Ventris has taken no- a Vent. 329. 

. rice of this cafe, and obferved, that the cognjzee of 
the fine, who wal aHo the purchafer of the freehold, 
dulaotknaw of die term, or that it was held in truft 

M2 for 
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5 Rep. 123. 
Cro. Jac. 60. 
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i Lev. 272. 

1 Vent. 8*. 
Sid. i|.6Dt 
3 Keb. 564. 
Duke of Nor- 
folk’s Cafe, 

3 Ch. Ca. i« 


for him ; fo that if the fine had not barred it, he 
would have been cheated. But that where a term is 
affigned in truft for the perfon who is feifed of the 
inheritance, and who is in pofleffion, a fine levied by 
him will not deftroy the term, becaufe the owner of 
the inheritance is, in cafes of that kind, tenant at will 
to his truflee ; and this rule has ever fince been ad- 
hered to : fo that it is now a fettled principle, that 
terms for years, which are kept oh foot by purchafers, 
for the purpofe of protecting the inheritance, are not 
barred by a fine, otherwife fines would frequently 
weaken the intereft of purchafers, inftead of adding 
to their fecurity. 


§ 36. A term which is vcfted in truftees on any 
particular truft (except that of protecting the inheri- 
tance) may alfo be barred by a fine and non-claim. 

llanmer v. Thus, where A. had a term for years veiled in him. 

Comb* 67. for fecuring children’s portions, B. being in pofleffion, 

1 Cha. Rep. levied a ftne, and five years palled without any claim 
being made. It was refolved by the Court of King’s 
Bench, that, admitting the term was in truft, it was 
barred by the fine. 


§*37. If a perfon makes a leafe for years, and ftill con- 
tinues in pofleffion, he is confidered as tenant at will to 
the leflee for years, and if the lelfor being thus in pof- 
feffion, levies a fine, it will be no bar to the term for 
years, becaufe the pofleffion of the tenant at will being 
the pofleffion of the perfon in remainder, his intereft is 
not diverted $ and it mil be fljtwn in a fubfequeot 

part 
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pert of this work, that no eftate is barred by a fine, 
unlefs it be devefted out of the real owner, 

% 38. Thus, where a perfon who was feifed in fee, 
for the continuance of his eftate in his name and fa- 
mily, made a leafe for 500 years in trufl that he him- 
felf fhould receive the profits during his life, and that 
afterwards his brother Ihould receive them. Some 
time after the leifor being in poflefiion according to 
the trufl, covenanted with other truftees for the fame 
confiderations, to fiand feifed of thofe lands to the 
ufe of himfelf for life, remainder to the ufe of his 
brother, &c. And that the laid leafe, and all other 
eftates made or to be made by Mm, fhould he and 
enure to the fame ufes, and then levied a fine. A 
qu eft ion arofe, whether the term for 500 years was 
barred by the fine and non-claim. Sir Matthew Hale 
obferved, that nothing had been done in this cafe 
whereby the eftate of the leflee was devefted or dis- 
placed ; for the leffor continuing in poffeffion, by per- 
miflion of the leffees, as muft be prefumed, he was 
only tenant at will to the leflees, and therefore his fine 
had no operation ; befides there was a privity between 
thtr leffor and leffee, which prevented the fine from 
operating as a bar to the term. No judgment ap- 
pears to have been given in this cafe j but in another 
wMch was exadly fimilar, it was determined that a 
fine was no bar to a term of this kind. 

§ 39. If a perfon who has made a leafe to truftees, 
and has ftill continued in poffeffion, makes another 
Jeafe of the fame lands, and levies a fine to confirm 

M3 it. 
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it, the firft leafe will be 'devefted by the fecond ; fa 
that it will then be barred by the fine and non-claim. 

§ 40. The Marquis of Winchefier made a leafe for a 
hundred years, in truft to attend the inheritance, and 
the leffee entered. The Marquis afterwards made a 
leafe for fifty-four years, and, to confirm it, levied a 
fine with proclamations. The lefiee for fifty-four 
years entered ; and the leflee for a hundred years be- 
ing out of poffeffion, affigned his term to the plaintiff. 
The queftion was, whether the fine and non-claim 
barred the term of a hundred years ? It was adjudged 
that the Marquis, when he entered after he had made 
the leafe, for a hundred years, was, tenant at will ; but 
that he had devefted that term by making the fubfe- 
quent leafe for fifty-four years j for it was in the 
power of the Marquis either to deveft the term of a 
hundred years or not, and he had made his election 
by levying the fine ; fo that the term for a hundred 
years, being thus devefted by the leafe for fifty-four 
years, was barred by the fine. But in this cafe all the 
judges agreed, that terms for years, kept on foot by 
purchafers to protect their eftates, fhould not be barred 
by a fine and non-claim. 

§ 41. Eftates held by ftatute merchant, ftatute 
ftaple, and elegit, are comprehended within the fta- 
tute 4 Hen . 7. and may therefore be barred by a fine 
and non-claim, provided the lands be extended. 

§ 42. Thus, upon a trial at bar, the court delivered 
it as law to the jury, that where lands were actually 

extended 
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extended on a writ of elegit, the tenant by elegit 
might be barred by a fine and non-claim $ and that if 
an inquifition upon an elegit be found, the party has 
the polTdlion before entry, and may bring an eject- 
ment, or action of trefpafs. 

§ 43. So in the cafe of Brighton v. Grenville, which 
will be dated in the next chapter, all the judges ; 
agreed, that although the cognizees of datutes mer- 
chant did not enter, yet that they had poffeflion in 
law, in confequence of their extents and liberates , 
which gave them a right of enty, and therefore they 
might be barred by a fine. 

§ 44. The eftate of a devifee may be barred by a Devifee*. 
fine and non-claim, if the devifee has not entered. 

Thus where John Metcalf devifed lands to John Hulm v. 
Gallant , an infant of the age of three years, in fee. C^CarTzoo. 
The fon and heir of John Metcalf entered on the 
lands, and levied a fine of them. John Gallant the 
infant died before he attained his full age, leaving % 
fifter, who was then married. The court were of 
opinion that the filler mud make her claim within fens 
years after the death of her hufband, otherwife the 
fide would bar her. 


§ 45. Executors to whom lands are devifed for Executor* to 
payment of debts, may alfo be barred by a fine levied, given for 
of die lands thus devifed, if they do not make their Payment of 
g fo jtp in due time, 5 Rep. 1*4 a. 
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§ 46. A title of entry Jor a condition broken, may 
be barred by a fine levied by the grantee or devifee of 
the conditional eftate< 

§ 47. Thus, where lands were devifed to truftees 
and their heirs, upon condition that they fhould pay a 
certain fum of money every year for the fupport of a 
fchool-mafter, &c. and, on non-performance of the 
trufts, the lands were devifed over to other perfons. 
The truftees neglected to perform the trufts, and 
levied a fine of the lands. It was determined that the 
fine was a good bar to the perfons who had a title to 
enter on breach of the condition. 

§ 48. A title of entry for a condition broken may 
alfo be barred by a fine levied by the grantor of the 
conditional eftate ; as if a perfon makes a feoffment 
on condition, and before the condition is broken, the 
feoffor levies a fine of the fame lands, either to the 
feoffee or to any other perfon, the condition will be 
thereby difeharged for ever. But if the fine was 
levied for the purpofe of corroborating the conveyance 
by which the condition was created, it will not deftroy 
the condition } for in that cafe the fine and convey-, 
ance will be conftrued together, and will operate a$ 
one affurance. 

§ 49. It feems that a right or title of entry on any 
other account may alfo be barred by a fine. 

§ 50. Thus, where Humphrey Mackwortb was feifed 
jo him and his heirs, provided that if 190/, was not 
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■paid within three months after the birth of a child, the 
trainees fliould enter. The money was not paid ; fo 
that the eftate of Humphrey being with a quoufque , 
ceafed, but the truftees did not enter. Humphrey con- 
veyed away the lands by leafe and releafe, and levied 
a fine ; after which five years palled. Lord Chief 
Juftice Bridgeman delivered the opinion of the 
court, that the entry of the truftees was barred by the 
fine, 

§ 51. A power appendant, or in grofs, may be A Power ap, 
barred by a fine levied of the lands to which the grok?” 1 ’ 0 ™* 
power relates, by the perfon to whom fuch power is * 
refervedj becaufe by the fine, the perfon acknow. 
ledges all his right and intereft in the lands to be 
veiled in another ; and therefore it would be repug- 
nant to that acknowledgment that he Ihould ever 
afterwards claim any power over thofe lands. Befides 
a power appendant or in grofs, being part of the old 
dominion, is confidered as an intereft which may be 
releafed, 

Chriftopher Digges being feifed in fee, covenanted to DIgges’sC 
Hand feifed to the ufe of himfdf for life, remainder 1 Rep * l * 
over, referying to himfelf a power of revocation, by 
deed indented and inrolled. Chriftopher Digges re- 
voked the ufes, but, before the deed of revocation 
was inrolled, he levied a fine. It was refolved that the 
fine being levied before the inrollment of the deed of 
revocation, until which time the revocation is imper* 
fe&f had deftroyed the power. 


§ £2, A power 




r Inffc. i 15 a. 
Step. T, 591. 
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§ 5.2; A power of revocation may alfo be deftroyed 
in part, by levying a fine of part of the land, and yet 
the power will continue good as to the refidue. 


§ 53. If a perfon who has a power appendant, or 
in grofs, levies a fine of the lands to which the power 
relates, and afterwards by deed declares that fuch fine 
fhall enure as an execution of his power, the fine and 
declaration of ufes will in that cafe be confidered as 
one affurance, and will not deftroy the power. 


Herring v. 
Brown, 

* Show'. 185. 
1 Vent. 368. 
Carth. 22. 
Comb. 1 1. 
Skin. 184. 

I Freem.486. 


Sir J. Williams being feifed in fee, made a voluntary 
fettlement to the ufe of himfelf for life, remainder to 
his brother Sir M. Williams in tail, referving to him- 
felf a power of revocation. Some time afterwards. Sir 
J. Williams levied a fine, and by a deed made between 
him, his brother Sir M. Williams and others, bearing 
date a month after the fine was levied, reciting the 
fine, it was declared, that at the time of levying the 
faid fine, the agreement of ail the parties to the deed 
was, that it fhould enure to the ufe of Sir J. Williams 
and his heirs. It was objected that Sir J. Williams by 
levying this fine, without any precedent declaration of 
the ufes to which it fhould enure, had deftroyed his 
power of revocation, and forfeited his eftate for life j 
for the d<?ed being fubfequent to the fine, was ineffec- 
tual, becaufe there was an intermediate time between 
the levying of the fine and the execution of the deed, 
in which the forfeiture attached, and the power was 
deftroyed j fo that no fubfequent aflr could purge the 
forfeiture which once attached,, nor revive the power 
which was deftroyed ; for thefe reafons, and upon the 

authority 
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authority of Digges’s cafe, it was adjudged in the 
Court of King’s Bench, that Sir J. Williams had, by 
levying the fine, deftroyed his power of revocation, 
and therefore that the fubfequent declaration of ufes 
was void. 


On a writ of error to the Exchequer Chamber, this 
judgment was reveffed by the opinion of fix Judge* 
againft two $ it being determined that the fine and 
‘declaration of ufes were to be confidered as one and 
the fame conveyance, and operated as an execution, 
and not as an extinguifhment of the power. It was 
agreed that a fine alone, without a deed to declare the 
ufes of it, would have extinguiihed the power, but 
that it was otherwife where there was a deed declaring 
what the intention of the parties was when the fine 
was levied ; and although the date of the deed was 
fubfequent to that of the fine, (for no other reafon, 
perhaps, but becaufe the fine was levied in the vaca- 
tion, and was dated as of the preceding term), ftill it 
was poifible that the deed was executed at the time 
the fine was acknowledged ; fo that it would be un- 
reafonable to make a forfeiture or extinguilhment of 
a right merely by relation, which, is but a fi&ion of 
law. 


This doctrine has been confirmed by the Court of 
King’s Bench, in the cafe of Doe, on the demife of 
Odtarne v. Whitehead , which will be ftated in a fubfe- 
quent chapter : fo that now whenever a fine is levied, 
and a declaration of the ufes of it is afterwards exe- 
cuted, the fine and declaration of ufes will be confi- 
dered as one aflurance. 


Douglas 45* 
S. P. 
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§ 54. A power collateral to the land, which is not 
joined with an intereft, cannot be deftroyed by a fine, 
levied by the perfon to whom fuch a power is re- 
ferred ; becaufe it is confidered but as a bare and 
naked authority, which cannot be releafed or devefted. 

Thus, it is faid by Lord Chief Juftice Popham , in 
Digges's cafe, that if a feoffment was made to A. in 
fee to divers ufes, with a provifo that it fhould be 
lawful for B . to revoke thofe ufes j B. could not in 
that cafe revoke his power, nor extinguifh or deftroy 
it by a fine, becaufe it was a collateral power ; for the 
land did not move from him, nor would the party 
have been in by him, if he had executed the power, 

§ 55. It follows from the fame principles that a 
Collateral power cannot be barred by the fine of a 
ftranger. 

Thus where a perfcJh by a provifo in his marriage- 
fettlement, gave his wife a power to difpofe of 100 /. 
to fuch perfons as Ihe fhould appoint, to be paid 
within one year after his deceafe j and in default of 
payment, one John Moretm was empowered to make 
a leafe of certain lands to raife that fum ; the wife, in 
a year after the death of her hufband, made an ap- 
pointment of the 100/. but it was not paid $ the heir 
of the hufband levied a fine of the land, and five 
years palled, and afterwards the appointees of the 
icq A brought their bill to be paid that fum. 


Lord 
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Lord Hardwicke obferved, that though by the fevo- 
ral ftatutes relating' to fines, all right, claim, and 
intereft, which ftrangers had, were barred by a fine, 
yet that fuch a ftranger as John Moreton, who had no. 
intereft, but only a bare naked power, and who could 
not have made an entry, was not affe&ed by it. 


§ 56. A fine and non-claim is a good bar to a writ WrirbfEnwr; 
of error, in confequence of the word aftions in the 
fecond faving of the flat. 4 Hen. 7. and a fine is alfo ^ro. Jac.332; 
a good bar to a writ of error to reverfe a common 
recovery. 
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Se&ion 1 . 

*TpHE great inconveniencies which arofe from the 
■*' ftatute of non-claim, were removed by the fta- 
tute 4 Hen. 7., and & proper medium was ellablifhed 
between the unbounded latitude given by the former 
of thofe ftatutes, and the rigour of the common law ; 
for the do&rine of non-claim was reftored, but the time 
allowed for making the claim was extended from one 
to five years. 

The words of this claufe, which is called the firft 
faving, are, “ and faving to every perfon and perfons, 
“ and to their heirs, other than the parties to the faid 
“ fine, fuch right, title, claim, and intereft, as they 
“ have to or in the faid lands, tenements,, or.heredita- 
. ** ments, at the time of fuch fine engrafted,, fo that 
■m they purfue their title, claim, or intereft, by way of 

“ action 
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“ a&ion or lawful entry within five years next after the 
f* fame proclamations had and made.*’ 

§ a. Inconfequence of this claufe, it follows, that 
all thofewho have any prefent right or claim to lands 
whereof a fine is levied, are allowed five years, to be 
counted from the day on which the lafl: proclamation 
was made to make their claim, and although there be 
no tranfmutation of poficffion, and the cognizor be in 
of the old ufe, yet, after five years, it will operate as 
a bar to all claims whatever. If, therefore, a tenant in 
tail is difleifed, and the difieifor levies a fine with pro- 
clamations, the tenant in tail having a prefent right, 
may defeat the fine at any time within five years after 
the laft proclamation has been made. But if he neg- 
le&s to make his claim within that time, he will be 
,for ever barred by the fine ; and if the tenant in tail 
dies before the five years are expired, his iflue will not 
be allowed a new period of five years to make his claim, 
but only fo much of the five years as was not pafied 
in the life-time of his anceftor. With refpeft to the 
mode of avoiding a fine within the term prefcribed 
by the flatute, it will be pointed out in a fubfequent 
chapter. 

§ 3. By the common law, perfons in remainder ^nd 
reverfion were frequently barred by the neglefl of the 
particular tenant to make a claim within a year and a 
day after the fine was levied ; and this is commonly 
affigned as the only reafon for making the fiatute of 
non-claim ; but cafes of this kind are particularly pro- 
vided for by thefollowing claufe in the ftatute 4 Hen. 7. 
a which 
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which is ufually called the fecond faving : “ And alfd 
<c faving to all other perfons fuch action, right, title*. 
“ claim, and interefl in or to the faid lands, tenements* 
“ or other hereditaments as fhall firfl grow, remain, 
** or defcend, of come to them, after the faid fine en± 
“ groffed and proclamations made, by force of any 
“ gift in tail, or by any other, caufe or matter had and 
“ made before the laid fine levied, fo that they take 
“ their aftion, or purfue their faid right and title ac~ 
* ( cording to law, within five years next after fuch 
“ nation, right, claim, title, or interefl: to them ac- 
“ crued, defcended, fallen, or come/* 

§ 4. In confequence of this claufe, allthofe to whom 
a right firfl: accrues, at any time after a fine has been 
levied, are allowed five years, to be computed from 
the day on which their right firfl accrued to make their 
claim. 


§ 5. Thus, if a tenant in tail makes a feoffment, 
and the feoffee levies a fine, the iffue in tail is within 
the fecond faving, and fhall have five years from the 
death of his father to make his claim and avoid the fine } 
becaufe he is the firfl to whom a right accrued and de- 
fcended after the fine was levied, for his father could 
not enter againil his own feoffment. 

§ 6 . In the fame manner, if a tenant in tail bargains 
and fells his eflate tail to a flranger in fee, who levies 
a fine of it with proclamations, the iffue in tail is within 
the fecond faving, becapfe the right firfl accrued to 
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him, as his father could not enter againft his own bar- 
gain and fale., 

§ 7. No perfon, however, is within the feCond far- 
ing, but he to whom the right of avoiding the fine firft 
accrued ; fo that thofe who claim under the perfon to 
whom filch right accrued, are only allowed lb much of 
the five years as have not elapfed in the life-time of 
their anccftor. 

§ 8. Thus, it is laid down by Dyer and Catline , Plowd. 374. 
that if a tenant in tail be dilfeifed, and the difleifor Cro!^llz/* 
levies a fine, the right of reverfing the fine fir ft accrues 
to, and attaches in the tenant in tail himfelf, fo that, 
if he lets five years pafs without impeaching the fine, 
and then dies, his iffue will be for ever barred, for 
they are not within the fecond faving, becaufe the right 
fifft accrued to their anceftor, and not to them. The 
Juftices, Southcote and Wejlon, difiented from this opi- 
nion j and contended, that every ififue in tail fhould 
have five years, as a new right came to every one of 
them per formam doni ; which right, as they took it, 
the makers of the aft intended to preferve, and to this 
purpofe the words, by force of any gift in tail, were 
put in the fecond faving. But this opinion was utterly 
difallowed by thefaid Chief Juftices, who faid that the 
word jirjly which ought to be added to the word defcend \ 
and then it would be, Jball firjl defcend , will not fuffer 
every defcent to have five years. 

9* If a tenant m tail, either of a legal or a truft eftate, p] 0 wd. 374,' 
levies a fine, and. five years pafs, and afterwards the T.Raynu 
VqL, V. N tenant 
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tenant in tail dies without iflue, the perfons in remaiq.- 
der or reverfion are within the fecond faving, and have 
therefore five years to make their claim, from the death 
of the tenant in tail without iflue, becaufe their right 
did not accrue until the determination of the eftate tail. 

Shep.T. 33. § If a tenant in tail difcontinues his eftate, re- 

• ferving a rent, and dies, and the iflue in tail accepts 
of rent from the difcontinuee, who afterwards levies a 
fine with proclamations, the acceptance of the rent by 
the iflue in tail bars him from claiming the eftate tail ; 
but, upon the death of the iflue in tail, his iifue will 
have five years to avoid the fine, in confequence of the 
fecond faving, becaufe he was the firft perfon to whom 
the right of reverfing the fine accrued. 




Ante ch. 5. 
£ 38. 


8 Rep. 72 
Dyer 72 b. 
224 a . 


§ 11. In confequence of the ftatute 32 Hen . 8. c. 28. 
which has been ftated in a former chapter, a fine levied 
by a hufband alone, of any lands which are the free- 
hold and inheritance of the wife, fhall not make any dif- 
continuance, or be prejudicial to the wife or her heirs, 
but fhe or they may enter on the lands and defeat fuch 
a fine. Although the words of this aft are very* gene* 
ral, yet, if the hufband levies a fine with proclama* 
tions, and five years pafs after his death, without any 
entry or claim by the wife, fhe will not only be barred 
of her entry, but alfo of her right ; for the objeft of 
the ftatute was only to provide againft the difepntinu- 
ance, which was a grievance peculiar to married wo- 
men, but not to invalidate fines duly levied, as tomanied 
women, they having a remedy in common with others by 
entry or claim to avoid the fine. Befides, though the 

words 
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words of the ftatute are general, “ that fuch a fine 
“ (hall not be prejudicial to the wife or her heirs,** yet 
the following words,' viz. “ but that fhe may lawfully 
“ enter according to her right and title therein, are 
** explanatory, and allow her an entry only in fuch 
“ cafes where fhe had a right before the ftatute.** 


§ 12. If a married man levies a fine of his own in- 
heritance, artd five years pafs, his wife is not thereby 
barred of her dower, but is within the fecond faving 
of the ftatute, and will be allowed five years from the 
death of her hufband to make her claim, becaufe her 
title to dower did not accrue until that period. Plow - Plow. 373 «. 
den was of opinion, that, in a cafe of this kind, the 
wife was not bound to make her claim within five 
years after the death of her hufband, but might claim 
her dower at any indefinite period of time ; Lord 2 Rep. 93 a. 
Coke fays the contrary was exprefsly determined* in WrTght? * 

4 Hen. 8., and that determination has ever fince been 1 - > 75 r 224 

9 Vni. Ab. 

held to be good law. 245. 

§ 13. If the wife*s title to dower does not accrue at 
the death of her hufband, but commences at a fubfe- 
quent period, fhg will be allowed five years from the 
time when it accrued. 


§ 14. A married man levied a fine with proclama- Menvill** 

tions, and was afterwards indifted and outlawed for Caf f* 

13 Rep. 19. 

high treafon. Some years after his death, his heirs re- a Hawk.?, c. 
verfed the outlawry by writ of error, and then the wife c ‘ *** 
claimed her dower. It was refolved, that although 
more than five years had elapfed fifi&e the death of the 

N ? hufband. 
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hufband, yet the fine was no bat to her, becaufe, a# 
long as the attainder for treafon flood in force, fhe 
could not claim her dower; but as foon as the out- 
lawry was revfcrfed, a title to dower firft accrued to 
her, and therefore fhe was within the fecond faving, 
and had five years from the reverfal of the outlawry to 
purfue her right. 

§ 15. If there be no perfon who has a right to make 
a claim, at the time when a fine is levied, and, after- 
wards, fome perfon does acquire fuch a right, he will 
be allowed five years from the time when he acquired 
the right of avoiding the fine to make his claim. 

§ 16. Thus, where a perfon who was entitled to a 
term for years in reverfion expectant on another term for 
years died ; the firft term expired, the leflors entered 
and levied a fine with proclamations. Five years paf- 
fed before adminiftration was granted of the effe&s of 
the perfon who had the reverfionary term. It was re- 
folved, that the adminiftrator was within the fecond 
faving of the'ftatute, and fhould have five years to pur- 
fue his right from the time adminiftration was granted, 
becaufe, until then, there was no perfon who could 
claim. 

Of Perfon* $ * 7 * Strangers to fines, having fevend diftinffc rights/ 
fertntklght*. by feveral titles, accruing at different times, fhall have 
Suep.T. 34. feveral periods of five years allowed them to avoid a 
fine ; that is, five years after the accruing of each title ; , 
fo that, if a right accrues to a ftjanger when a fine is 
levied, which he negleds to purfue within the limited 

time;* 


Stanford’s 
Cafe, cited 
Cro. Jac. 61 . 
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lime, and another right accrues to the fame ft ranger at 
any time after, he is then comprehended within -the 
fecond faving' of the ftatute, as to the new right, upon 
the principle that, quando duo jura in una perfona con - 
currunt aquum eji ac Ji ejjent in diverjis. This conftruc- 
tion is certainly not confiftent with the letter of the 
ftatute, for, in confequence of the words “ other per- 
“ fons,** it appears clearly to have been the intention 
of the ftatute, that no pr.fon who was comprehended 
in the firft faving, (hould take advantage of the fecond j 
and, in the cafe of Stowell v. Zouch , Dyer contended 
that this was the true conftru&ion of the ftatute ; but, 
however, the law has always been held to be other- 
wife. 


9 Rep. 10 5 b. 
Plowd, 37a. 


Cro. Eliz. 

223 . 


§ 18. Tenant for life levied a fine to a ftranger, and Laund. v. 
the perfon in reverfion negle&ed to enter within five Cro. Eliz. 
years after the fine was levied ; afterwards, the tenant ^ 

for life died. It was determined, that the reverfioner 
fhould have another period of five years from the death 
of the tenant for life, to make his . claim, for, in this 
cafe, two diftinft rights accrued to him j the firft, upon 
the forfeiture, which the tenant for life committed by 
levying the fine, and the fecond, upon the death of the 
tenant for life. 

$ 19. It is laid down by Lord Coke, that if a leflee 9 Rep. 105*.* 
for years is oufted, and the perfon in reverfion diffeifed, 
and the difieifor levies a fine with proclamations, both 
the leflbr and leflee are barred, if they do not make 
their claim within five years after, the fine has been 
leyied, and the leflbr will not be allowed another periol 

N.3 of 
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of five years after the expiration of the term, to make 
his claim ; becaufe the leflor might have brought an 
aflize or other real action, immediately after the fine 
was levied; and,. being thus comprehended within the 
firft faving, he cannot take advantage of the fecond. 
This do&rine has, however, been fince contradicted, 
and is not now held to be law. 

A leflee for 21 years, who was feifed in fee of other 
lands in the fame manor, made a leafe for life of all 
the lands, and levied a fine with proclamations of as 
many meffuages, &c. as comprehended not only the 
lands whereof he was feifed in fee, but alfo the lands 
which fie held for years ; the leflee continued in pof- 
fellion, and paid his rent. Upon the expiration of the 
term, the leflee claimed the inheritance of the land 
which he had held by leafe, and would have barred 
the leflor, by means of the fine and non-claim, but it 
was determined by all the judges, that the leflor Ihould 
have a new period of five years from the expiration of 
the term, to make his claim and avoid the fine. 

* Vent. 334. § 20. This determination is faid, by Lord Coke, to 

have been founded on the clrcumftances of fraud which , 
appeared in the cafe, the principal of which was, that 
the leflee continued in poflelflon after he had levied the 
fine and regularly paid his rent; fo that the leflor could 
have no notice that a fine had been levied of his lands. 

* Vent. 24*. But, in other books, the judgment is faid not to have 

been founded on the fraud which appeared in the cafe, 
but upon the conftru&ion of the ftatute ; and the doc- 
trine, that where a leflee for years makes a feoffment, 

ml 


F'rmor’s 
Cnic, 3 Rep. 

77 

3 And. 176. 
Jcnk. 253- 
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and then levies a fine, the leffor need not make his 
claim within five years after the fine has been levied, 
but is allowed another period of five years from the de- 
termination of the term, was finally eftajslifhed in the 
following cafe. 

§ 21. A leffee for years made a feoffment, and then 
levied a fine ; five years paffed, and the queftion was, 
whether the leffor was barred by his non-claim during 
the five years which elapfed immediately after the fine 
was levied, or fhould be comprehended within the fe- 
cond faving of the ftatute 4 Hen. 7. and be allowed 
another period of five years from the expiration of the 
term. The court refolved, that the leffor fhould have 
five years from the expiration of the term to avoid the 
fine, in the fame manner as if a leffee for life had levied 
a fine ; the cafes being exactly fimilar. 

§ 22. No perfon who is within the firft faving of 
the ftatute 4 Hen. 7. can be comprehended within the 
fecond faving, unlefs the fecond right which accrues to 
him is different from the firft ; for, if it is only the 
fame right which accrues a fecond time, the non-claim 
for five years after the right firft accrued, will be a 
good bar. 

% 2 2. A tenant in tail made a leafe for three lives, Salvln v. 

v j Clerk 

which was not warranted by the ftatute 32 Hen. 8. Cro.Car.15S. 

c. 28. He then levied a fine, and died without iffue, W. Jones 
Five years palled without any claim, but on the expira- 
tion of the leafe, the perfon in remainder entered. 

The court refolved, that he was barred by his pan? 

N 4 claim 


Whaley t. 
Tancred^ 

1 Vent. 241. 
T. Kaym. 
2(9. 

1 Atk. 571. 
S.P. 
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claim during the five .years which elapfed immediately 
after the fine was levied, and Ihould not have a hew 
period of five years after the death of the leflee, be- 
caufe he had no other title after his death than he had 
before, for his title arofe upon the death of the tenant 
in tail without iffue, when he might have brought, his 
formedon. 


§ 24. If lands are extended on two ftatutes, and the 
perfon who is feifed of the land levies a fine, it divefts 
the eftates of the cognizees of fuch ftatutes, and the 
cognizee of the firft ftatute muft make his claim within 
five years after the fine has been levied, otherwife he will 
be for ever barred. But, with rcfpect to the cognizee of 
the fecond ftatute, he need not make his claim until fatis- 
fa&ion has been entered upon record on the firft fta- 
tute, becaufe that is the only proper determination fof 
an extent ; fo that he will have five years allowed him 
from that time to avoid the fine, by the fecond faving 
in the ftatute 4 Hen. 7., becaufe, until then, his right 
did not accrue. 


R tight on v. 
Grenville, 

2 Vent. 333. 
j Show. 36. 
1 gk.itt.360* 


§ 25. Thomas Lewis being feifed in fee of the pre- 
mifes in queftipn, acknowledged a ftatute for 1,200 /. 
to William Knight ; he afterwards acknowledged an- 
other ftatute for 1000/. to Richard Gerrardy and an- 
other for 5000 /. to Sir James Eiwes and Richard Bur- 
rows f execution was fued out on all thefe ftatutes, and 
the lands were extended, Thomas Lewis , being in 
aftual pofteftion, fold the lands for 4000/. to John 
Lewis y and levied a fine of them with proclamations, 
John Lewis devifed the lands to his brother Edward 

Lewis , 
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Lewis, and the heirs male of his body, and, for want 
of fuch iffue, to his own two daughters. John Lewie 
died, and Edward Lewis being in a&ual poffeflion, 
levied a fine with proclamations, to the ufe of himfelf ' 
and his heirs, and died without iffue, whereby the lands 
defcended to the two daughters of John Lewis, who 
entered, and having married the Earls of Huntingdon 
and Scarfdale, they alfo entered, and were feifed in 
right of their wives. Adminiftration to Burrows, the 
furviving cognizee of the laft ftatute, was committed to 
Ann , wife of the defendant Grenville, as to that ftatute 
and the extent thereon ; and Grenville and his wife, 
who was alfo adminiftratrix to Gerrard the cognizee of 
the fecond ftatute, having acknowledged fatisfa&ion 
upon it, and caufed it to be vacated, entered upon the 
Earls of Huntingdon and Scarfdale, as adminiftratrix to 
Burrows, in whom the laft ftatute was veiled, and 
claimed the money due on it, whereupon, the faid Earls 
brought an ejectment in the Court of King’s Bench in 
the name of Deighton, for the recovery of the lands. 
The queftion was, whether Grenville , a reprefentative 
to Burrows, the cognizee of the laft ftatute, which 
was a reverfionary intereft, to commence after the de- 
termination of Gerrard* s extent, was barred by the fine 
of Thomas Lewis and five years non-claim, or was within 
the fecond faving of the ftatute 4 Hen. 7., and fhould 
be allowed five years to, make his claim from the time 
when fatisfa&ion was acknowledged on Gerrard? % 
ftatute. The cafe was argued feveral times in the 
Court of King’s Bench, and in 4 Jac. 1. judgment was 
given for Grenville, that Burrows* s intereft was not 
barred by the fine. A writ of error was brought in the 

3 Exchequer 
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33 5 * 


Title XXXV. Fine. Ch . xi. § 25. 

Exchequer Chamber, where the cafe was aifo feveral 
times argued. Mr* Juftice Ventris contended, that 
there was a very great difference between this cafe and 
the cafe of reverfions on eftatcs for lives or years. 1 ft, 
Becaufe in thofe eftates there Was, either by an exprefs 
limitation of the parties or the operation of law, a cer- 
tain endof the eftate beyond which it could not laft, 
and until which it was not properly determined, which 
an eftate held by extent has not: ' 2d, Becaufe, if a 
perfon who has a reverfion after an eftate held by ex- 
tent, was allowed five years to make his claim after the 
extent was determined by a perception of the profits, 
or an acknowledgment of fatisfa&ion on record, then 
a claim was let in after an eftate which no man could 
fee the end of, for no perfon could tell when an extent 
•would be fatisfied by a perception of the profits, and 
much lels whether fatisfa&ion would ever be acknow- 
ledged; whereas other eftates have a known and cer- 
tain determination, fo that it would be impofiible ta 
tell within what fpace of time a poffeffion could be 
quieted, and thus the great end of the ftatute of fines 
would be defeated. 3d, Becaufe it would be in the 
power of the party who had the extent, to protradt the 
time as long as he pleafed, for, until he thought pro- 
per to bring a fcire facias ad computandim , the ftatute 
would never be fatisfied ; fo that it would be in the 
power of a ftranger to make the eftate of a perfon who 
was in poffeffion under a fine, liable to a future claim as 
long as he pleafed. The judgment of the Court of 
Xing's Bench was reverfed by a majority of fix Judges 
againft two. But that court refufed to _ award execu- 
tion, becaufe there was a miftake in the writ of error, 

upo# 
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upon ’which, a new writ of error was brought, where- 
on the judgment was affirmed for Grenville , there be- 
ing three judges for reverfmg, and three for affirming, 
and a majority being required to reverfe the judgment, 
it was of courfe to {land. A writ of error was theft Colies ParL 
brought in the Houfe of Lords, where it was contended ** 

on the part of the plaintiff, that Mr. Grenville could 
not, by acknowledging fatisfa&ion on Gerrard*& 
tute, gain any new right to enter to avoid the fine le- 
vied by Edward Lewis above nine years before, by 
which, and by five years non-claim, his intereft in the 
laft extent was barred, becaufe an entry might and 
ought then to have been made into the extended eftate, 
and the contrary opinion would tend very much to 
weaken the fecurity of a fine and non-claim, which is 
the higheft and bell fecurity in the law for quieting 
people in their ellates, and preventing fuits ; and it 
would, therefore, be of very pernicious confequence to 
all purchafers and owners of ellates, if fuch old dor- 
mant incumbrances were fet up againft a fine and non- 
claim, and fupported by fuch a method as the vacat- 
ing a ftatute long before extinguifhed, for, thereby, 
ellates might be incumbered, which had been long en- 
joyed without interruption. On the other fide, it was 
argued for the defendant, that it was not neceffary to 
make any claim upon Burrows* s ftatute, until Gerrard* s 
ftatute appeared upon record to be iatisfied, and fo a 
claim made by the defendant by entry upon the pre- 
mifes, within five years after fatisfa&ion entered upon 
record, on Gerrard's ftatute, was fufficient to prevent 
Burrows* s extent from being barred by the fine- That 
this calls did not differ in reafon from the common and 

known 
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known cafe where tenant for life, remainder in fee to 
j?.is difleifed, and the diifeifor levies a fyie, and there is 
five years non-claim, though the eftate of tenant for life be 
barred by this five years non-claim, and the re m ainder* 
man may if hepleafe enter upon the five years non-claim 
by tenant for life, yet he may waive fuch entry, and will 
have a new period of five years after the death of te- 
nant for life, to make his claim ; fo, although Burrows 
might, if he had pleafed, have entered upon the five 
years non-claim by Gerrard, yet he might ftay and 
expert until fatisfa&ion was entered upon the record of 
Gerrard * s ftatute : for, as the death of the tenant for 
life is the proper and natural determination of an eftate 
for life, fo the entering fatisfa&ion upon record, is the 
proper and natural determination of an extent upon a 
ftatute j and, in the one cafe as well as the other, before 
fuch determination, the remainder-man or reverfioner 
is not compellable to make his claim to avoid the fine. 


The judgment of the Court of King’s Bench was 
affirmed. 


Ptowd, 538. 
Tit. 3i.ch. a 2. 
f. 41. 


§ 2 6 . Although the ftatute 4 Hen. 7. does not ex- 
tend to the poffeflions of the church, yet in cafe a 
bifhop, dean, vicar, or prebendary, Ihould negleft to 
make - his claim within five years after a fine is levied 
of an eftate to which he is entitled, in right of his 
bifhoprick, &c. he will be barred during his life, but 
his fuccefior will be allowed five years to avoid the fine, 
from the time of his becoming entitled to the lands. 


§ 27. In 
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§ 27. In the fame maimer, all thofe who have offices Plowd. 55s. 
for life, to Which lands and tenements are annexed, 
muft make their claim within five years after a fine has 
been levied of fuch lands and tenements, otherwife 
they will alfo be barred during their lives. But each 
fucceffive officer will be allowed five years to avoid the 
fine, from the time when he becomes entitled to the 
lands. 

§ 28. If the eflate which pafled by a fine is at any Idem, 
time afterwards, defeated, the fine will by that means Symb. 

lofe all its force and effect, not only with refpeft to the p* *• 73 a * 
perfon who avoided it, but alfo with refpe£t to all other 
perfons, except thofe who claim by force of an intail. 

Thus, it is faid in the cafe of Stowed v. Zouch , that if Plowd. 259* 

there be tenant for life, remainder for life, remainder 

in fee, and* the fiirft tenant for life aliens,, and the 

alienee levies a fine, the perfon in remainder . for life 

may enter and defeat the fine, in which cafe, it will 

not bar the remainder-man in fee. 

§ 29. By the common law, and alfo by the statute of t |, e g*, 
de modo levandi fines, all thofe who laboured under cer- ceptions in 

favour of In* 

tain difabilities at the time when a fine was levied, were fancy, &c. 
Hot affected by it ; but they or their heirs might avoid 
it, at any diflance of time. This doctrine was altered Ffeta 1. 6. 
by the following claufes in the ftatute 4 Hen. 7 : “ And 516? 

* l if the fame perfons at the time of fuch action, right, * .*24” 

“ and title accrued, defeended, remained or come unto * 
te them, be covert de baron, or within age, in prifon, 

“ or opt of this land, or not of whole mind, then it 1 

“ is 
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u is ordaiped, &c. that their action, right, and title, 
4 f be referred and faved to them and their heirs, until 
“ the time they come and be at their full age of twenty- 
44 one year $, out of prifon, within this land, uncovert, 
“ and of whole mind ; fo that they or their heirs take" 
“ theirfaid aftions, or their lawful entry, according to 
44 their right and title, within five years next after that 
“ they come and be at their full age, out of prifon, 
44 within this land, uncovert, and of whole mind ; and 
44 the fame aftions purfue, or other lawful entry take, 
44 according to law. 

44 And alfo it is ordained, &c. that all fuch perfons 
44 as be covert de baron , not party to the fine, and 
44 every perfon being within the age of twenty-one 
44 years, in prifon, or out of this land, or pot of whole 
44 mind, at the times of the faid fines levied and en- 
44 grofied, and by this faid aft afore except, having 
44 any right or title, or caufe of aftion to any of the 
44 faid lands and other hereditaments, that they or their 
44 heirs, inheritable to the fame, take their faid aftions, 
44 or lawful entry, according to their right and title, 
44 within five years next after that they come and be 
44 of age of twenty-one years, out of prifon, uncovert, 
44 within this land, and of whole mind, and the fame 
44 aftions fue, or their lawful entry take, and purfue 
44 according to the law j and if they do not take their 
44 aftions and entry as is aforefaid, that they, and every 
44 of them, and their heirs, and the heirs of every of 
44 them, be concluded by the faid fines for ever, in 
44 like form as they be that be parties or pfivics to the 
44 faid fines.** 
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§ 30. In confequence of thefe two claufe8, aU thofe 
who labour under any of the difabilities therein fpeci- 
fied, either at the time when a fine is levied, or when 
a right to lands whereof a fine has been levied firft 
accrues to them, are allowed five years from the re- 
moval of their difabilities to make their claim. 

§31. If an infant be in his mother’s womb when a Plowd. 06 . 
fine is levied, he will be allowed five years from the 
time he attains his full age to make his claim : for al- 
though he is not comprehended witin the letter of the 
aft, which only mentions infants under the age of., 
twenty-one years, and therefore does not extend to 
thofe who are unborn, yet they are within the inten- 
tion of the aft, and will be aided by the exception. 

§ 32. If a perfon labours under feveral difabilities, Plowd. 375'. 

.- , 1 Leon. 2 ic. 

at the fame time, as if a woman is covert, under age, 

of infane mind, and in prifon at the time when a fine 
is levied, or when a right to lands whereof a fine has 
been levied accrues to her, and one or more of thofe * Atk. 614, 
difabilities are removed, flill the five years given by 
the ftatute will not commence until after all her difabi- 
lities are entirely removed. 

4* 

S 33* It is ftated by Plowden,. in his report of the Plowd. 366. 
cafe of Stmvell v. Zoucb, that it was affirmed by many 
of the juftices, and denied by none of them that he 
heard, that although the perfons comprifed in the ex- 
ception were not under fuch defefts or impediments 
at the time of the fine levied, but became fo againft 
their will, after the fine levied, and before the lafl 
% proclamation. 



*s* 


Tttte XXXV. Fine. CL xi. .$ 33—35* 

proclamation, and were in fuch degree at the time of 
the laft proclamation, they fhall not be bound to five 
years next after the laft proclamation, but they fhall 
have five years next after their impediments or imper- 
fections removed. 

Kowd: 366. § 34* ft was alfo faid in the fame cafe by Brown 

and Saunders , that if a ftranger to a fine who is of 
found mind, becomes non fana memories, or is impri- 
foned the third year after the proclamations made, and 
fo continues until the five years are expired, and after- 
wards he becomes of found mind, or is out of prifon, 
he fhall not be concluded by the fine ; for laches in 
profecuting his right cannot be imputed to him who 
wants liberty or memory, and therefore fuch perfon 
is not comprehended in the intent of the ftatute. But 
in this cafe if a ftranger to the fine in the third year 
had gone beyond fea, or had taken hufband and fo 
had continued, until the five years 'were paffed, there 
he ihould be bound ; for the going beyond fea, or 
taking hufband, are voluntary acts, but infanity of 
mind, or imprifonment, are againft the will of the 
party. 

SIj- The dodtrine laid dow r n in the laft feCtion 
Vide Doe ex has been exploded by two modern cafes, in which it 
T. C jonei U , rOUre been laid down as a rule, that when once the five 
B R ”00^' years allowed to perfons labouring under disabilities^ 
* 300 to avoid a fine begin, the time continues to run, not- 
withftanding any fubfequent difability. 


$ 36. It 
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§ 36. It is faid by foine of the judges in the cafe qf 
StowslI \.,Zouch, that if a perfon whofe defe&s or im- 
pediments are once removed, falls within a month 
after into the fame defeat? or impediments again, and 
continues fo all the five years, or at the end of the 
'firft month of the five years dies, his heir within age, 
the five years before commenced ihall proceed, and 
non-claim within the fijme five years /hall bind the 
party and his heirs, as well as if he had been void * 
of all defe&s or impediments during the whole five 
Tears. 

§ 37. Although the ftatute 4 Hen. 7. allows infants 
five years after they have attained their full age, to 
make their claim, yet an infant may, if he pieafes, 
make his claim before he attains that age. 

§ 38. The privileges of infancy, coverture, EsV. are 
only given to thofe to whom a right firft accrues, and 
in whom it firft attaches ; for if a perfon to whom a 
right firft accrues, dies before the expiration of the 
firft five years, which are allowed him to make his 
claim, and fuch right defcends upon his fon or heir at 
law who is then under age, or labours under any of 
the other difabilities mentioned m this a£l, ftill fuch 
fon or heir mult make his claim before the five years 
are expired, which commenced in the life-time of his 
anceftor, otherwife he will be for ever barred, becaufe 
the right did not firfl^accrue to him, but to a perfon 
who was not under ‘any 'difability. 


l 93 

Plowd. 375* 


Plovvd. 366. 

1 Leon. ZI5. 
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Zouch, 
Plowd. 355. 
Jenk. Cent. 
6 . Cafe 74. 
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•$ 39* J°hn Stowell bang feifed in fee, was diffeifed 
by Zouch , who levied a fine with proclamations. 

Three years after the fine was levied, John Stowell 
died, without having made any entry or claim to avoid 
the fine, leaving his grandfon and heir at law, Thomas 
Stowell , the demandant, an infant of the age of fix 
years, who made no claim during his minority, but 
entered on the lands within one year after he had at- 
tained his full age. It was determined by a great ma- 
jority of all the judges in the Exchequer Chamber, 
after many folemn arguments, 1, That Thomas Stowell 
being a ftranger to the fine, was clearly barred by the 
body of the a£fc,’unlefs he would take advantage of the 
exception in favour of infants, £*?c. and that he was 
not within the exception, becaufe it only extends to 
fuch infants, &c. to whom a right accrues at the 
time when a fine is levied : whereas in the prefent 
cafe, no right accrued to Thomas Stowell at the time 
when the fine was levied, his grandfather being then 
living. 2, That Thomas Stowell was originally within 
the firft faving of the ftatute, as heir to his grand- 
father, to whom the right firft accrued, being included 
fn the words “ faving to every perfon and perfons, 
“ and to their heirs but not having purfued his re- 
medy within the time preferibed, he could not now 
take any advantage of the firft faving : and, with re- 
fpedt to his infancy at the time of his grandfather’s 
death, it could be of no fervice to him, becaufe the 
ftatute only gives the privilege 0# infancy to thofe to 
-whom a right firft accrues : but where a right firft ac- 
crues to a ftranger who is of full age, and the five 


years 



m 
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years begki to run* if fuch ftranger dies before the 
expiation pf the five years, leaving bis heir unties 
age, the heir can have no privilege of infancy, but 
muft make his claim before the expiration of the $vp 
years, which began to run in the time of his anceftor. 

3, That Thants Stowell was not within the fecoxid 
faving, which preferves to all other perfons fuch right, 
title, &c. as lhall firft grow, rejn^in or defcend to 
them after the faid fine ingrafted, for feveral reafons ; . 
ill, Becaufe, in confequence of the words other per- 
font) this faving only extends to thofe who are not 
comprifed In the firft, and it was not the intention of 
the aft to aid thofe perfons in the fecond faving who 
are comprehended in the firft. 2d, The words, firft 
grow, remain, or defcend, only extend to the perfon 
in whom the right firft attaches after a fine is levied ; 
whereas no new right accrued to Thomas Stowell after 
the fine was levied, his only title being as heir to his 
grandfather, in whom the right attached when the 
fine was levied. 

§ 40. If a perfon to whom a right accrued to lands Cafe of Per- 
whereof a fine had been levied, laboured under any of 1 ” n 1 s d y ,n ^ 
the difabilities fpecified and excepted in the ftatute Debilities. 
4 Hen. 7. and died before his difabilities were re- 
moved, it was formerly a doubtful point, whether the 
heir of fuch a perfon was obliged to make his claim 
within five years after the death of his anceftor, or 
was allowed an indefinite period of time for that 
purpofe. 

O 2 This 



tgfi 

s Inft. J19. 
Cro.Elis.2t9. 
I Leon. 211. 
$sr. 128. 
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This doubt arofe from a difference of opinion be- 
tween Lord Coke and Ander/on ; Lord Coke , in his 
report of the cafe of Sunie v. Howes , ftates that Thomas 
Cotton being tenant in tail of a moiety of certain 
lands, and tenant for life of the other moiety, with 
remainder to William Cotton , his elded fon in tail, WiU 
lianf Cotton went to Antwerp. Thomas Cotton levied a 
fine with proclamations ^of all the lands, and William 
Cotton died foon after at Antwerp , without having 
ever returned to England , leaving a fori under age, 
who entered on the lands. It was adjudged, that as 
to the moiety whereof Thomas Cotton was tenant in 
tail, William , the fon of William , was barred by the 
ftatute 4 Hen. 7. But as to the other moiety, whereof 
Thomas Cotton was only tenant for life, the entry of 
William the grandfon was lawful, and avoided the 
fine ; for although William the fon could not take 
advantage of the claufe which faves the right of thofe 
who are beyond fea, provided they make their claim 
within five years after their return, becaufe William 
the father never did return, yet as perfons who are 
but of the realm at the time when a fine is levied, 
having a prefent right, are excepted out of the body 
of the aft, which makes the bar, therefore, where a 
perfon was beyond fea at the time when a fine was 
levied, and never returned, he was within the exception 
made in the body of the aft, and his heirs might 
make their claim at any diftance of time. That it 
was the feme where an infant, not being a party to a 
fine, and having a prefent right, died during his in- 
fancy, his heirs might make their claim at any dif- 
tance of rime. That the fame doftrine took place 

with 
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with refped to a man non compos, who died in that 
fituation, or a man in prifon who died before be had 
recovered his liberty, or a married womanwho died 
in the lifetime of her hufband j for all thefe were 
within the reafon adjudged, of a perfon who was out 
of the realm, and never returned. 

It is alfo laid down by Lord Coke , va Beverley's 4 Rep. 125*, 
cafe, “ That if a man levies a fine with proclama- 
“ tions, and at the time of the fine levied, he who 
“ has a right is non compos , and afterwards he recovers 
his memory, in this cafe he ought to purfue his 
“ a&ion, or make his entry, within five years after he 
“ becomes of found memory j and in fuch cafe, in 
ft pleading, he ihall ihew, that, at the time of the 
** fine levied, he was non compos mentis , and all the 
fpecial matter : but if he who has fuch right is 
ft an idiot, or non compos mentis , and never recovers 
<e his memory, the heir may have his a&ion, or make 
his entry when he will ; for he is excepted out of 
“ the body of the ad, and is not bound to make any 
“ entry, or bring his a&ion within any time, but the 
ft party himfelf, if he recovers his memory. The 
** fame law, if he who is beyond fea at the time of 
“ the fine levied, and dies, there his heir may enter, 
or bring his adjon when he will,** 

In Leonard's report of Cotton's eafe, it was held, that Cotton's 
as to the moiety whereof Sir Thomas Cotton was tenant iLeon, 
for life, the fine was no bar, but that William the grand- 
ion might enter at any time within five years after he 
Attained his full age, for William his father was not 

O 3 bound 
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bound by the flatute 4 !Hm. 7. becaufe He was beydnd 
fea at the time when 'the fine was levied, and never re- 
turned ; but that, by the equity of die ftattlte, his iffue 
fhould be allowed five yean to make his claim, from 

t Leon. 2 15. the ditie he attained his fall age. And Anderfdn , 

Chief Juftlce, is reported to have faid, that although 
William the father died beyond fea, yet, if his fon did 
not make his claim within five years after the death of 
his father, being of full age, and without impediment, 
he fhould be for ever barred. 

!§ 41. The do&rine laid down by AnderfonYm been 
confirmed by the following determination : 

Di'lon ▼. WiHiatn 'NaMdn diedfeifed inTee-fiinple of the lands 

2 fien?Biack. * n ^neflion in *758, ‘leaving Mary Dillon, mbther of 
Rep. 584. the ‘plaintiff, his Keif- 4 t 4 aw $ upon the death 6 f'WtlIidfn 

Nanton , ohe Lerrtan entered into the faid lands, and 

became tdrtioufly feiffed thereof, and, beingfo feifed, 
in Hilary term 1765, levied a 'fine fhr * cognizance dc 
droit come teo , £ 9 V. of the faid lands. Whereupon 'pro- 
clamations were duly had : the laid 'Mary Dillon being 
under coverture at the time of levying fuch fine. ’On 
Ihe 26th February 1765, the faid 'Mary Dillon died 
under coverture, leaving 1 the plaintiff ‘ then Of’ the 'age 

of 2 1 years, of found’ mind, 'ofif of 1 prifdh/ihd wfthjh 

\ * * 

$n& realm, her fon and heir. No entry or claim was 
'tftade on or to the faid -lands by or on %ehalf ‘of' the 
fidd ’Mary Dillon in herTife-thne, nor aHmy dttlelfter 
by her hufband, nor by the plamriff, until t the 'yeafcr 
1787, When the 'plaintiff made 'an * entry to avoid* the 
jkid fine. And the queftion *wds,' thither. On r ihe 

above 
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above cafe, the plaintiff was barred by the laid fine 
from recovering the laid lands ? 

This cafe having been fent by theCourt of Chancery to 
the Court of Common Pleas, for the opinion of that court, 
and, having been twice argued there, Lord Chief Juftice 
Eyre declared Ihortly the opinion of the court, “ that the 
“ exception in the fir ft branch of the ftatute 4 Hen. 7., 
“ and the provjfo at the end of it, were to be taken to- 
“ gether j that, being fo taken, they did not amount lo 
“ much to an exception as a faving, the true meaning 
“ of which was, that the rights of thofe perfons who 
** were under difabilities, and of their heirs, were faved 
“ as long as the difabilities continued, and five years 
“ after, but no longer ; therefore, that the heir, not 
“ being himfelf difabled, was barred, unlefs he pur- 
“ fued bis right within the five years after it accrued 
“ by the death of his anqeftor, dying under a disability $ 
“ .and, confequently, that the plaintiff, in this cafe, 
** Was prevented by the fine from recovering the lands 
* 6 in queftion.” And to this effect was the certificate 
lent to the Comt of Chancery. 
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CHAP. XII. 


Of fame other Effects of a Fine. 


§ 1 « A Fine fometimes operates as 
a Releafe* 

4. Sometimes as a Cpnfirmntton . 
6. A Fine lets in the Reversion, 
and males it liable to pi ior 
Incumbrances . 


§ 8. Operates as an ftobbtL 
10. Sometimes cteutes a Forfeiture* 

19. Operates as a Revocati n of a 

Derife. 

20. A Fine fur done Grant and 

Reader, gives a new Ejlate . 


A Fine fome- 

times operates 
as aRekafe. 


Se&ion 1. 

^TpHE operation of a fine, frequently depends on the 
**■ particular fituation of the cognizor or cognizee, 
refpefting the property of which it is levied. Thus, 
if one joint- tenant levids a fine to his companion, it will 
operate by way of releafe. 


Euflace ▼. 
S cawen, 
Cro. Jac. 
6 $ 6 . 


§ 2. John Stile and Sufan a feme foie, were joint- 
tenants for life. Sufan married^ and fhe and her huf r 
band granted by fine to John Stile tenementa pradifta et 
fotum et quicquid hahent pro termino vita pradidla 
Sufan , fc. The quefti#n was, whether the fine (hould 
enure by way of grant, or releafe ; and it was refolved 
that it fhould enure by way of releafe. 


tlnft-aool. § 3 - If one coparcener in tail levies a fine to an- 
”■ *-* other fur cognizance de droit , &c, it does not enure by 

way 
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way of releafe, but by way of grant ; and it will be a 
4ifcontinuance and alteration of eftate, without execu- 
tion, becaufe one coparcener may enfeoff another, and 
a fiiif is a feoffment of record. 


$ 4. A fine may alfo operate as a confirmation of a 
former eftate which was before defeafible. Thus, if 
a tenant in tail bargains and fells his eftatc-tail in fee, 
and then levies a fine to the bargainee, the fine wijl 
operate as a confirmation of the eftate which pafled by 
the bargain and la!e. So, if a tenant in tail makes a 
leale not wai ranted by the ftatute, confcfies a judgment, 
makes a mortgage, or incumbers his eftate in any other 
manner, and afterwards levies a fine, it will operate ag 
a confirmation of all his prior charges and incum- 
brances. 


Sometime af 
a Confirma- 
tion. 

2 Roll. Ah. 
473- 

Seymour** 
Cafe, iafxg. 
ch. 14. 

1 Ab. Eq. 
257. 


§ 5. In the fame mapner, where a tenant for life Holbeadi r, 

, , . , ...... . Simbeach, 

and the remainder-man in tail join in granting a rent- Winch. 102. 

charge in fee out of the land, and afterwards join m 

levying a fine to another perfon, the rent which was 

before determinable will be confirmed by the fine. 


§ 6. The operation of a fine levied by a tenant in A Fine let* iq 
tail who has the immediate reverfion in fee in himfelf, ^ makVs*?* 
is to merge the eftate-tail, and bring the reverfion in fee prioy 

into immediate pofllflion, by which means, it will be- ee«. 
come liable to the incumbrances of all thofe who are 
fbifed of it. So that if a tenant in tail, with the im- Tit. 17. f.34. 
mediate reverfion in fee in himfelf, makes a leafe, ac- BiddWph* T * 
knpwledges a judgment, or incumbers his eftate in any f* 35* 

4 p&er 





Kjrnafton ▼. 
Clark, Tit. 17. 
f. 26., 


Operates as 
an Eftoppel. 

1 Inft. 352 a. 


Sfcep. T. 14. 


Weak 
ho m*r t 
Tit.xtf.chJ 0 . 
f. to, 

.Vkk'v.Ed. 
wards, Id. £9. 
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other manner, and his heir levies a fine, it will operate 
as a confirmation of the leafe or judgment. 

$ 7. In the fame manner, where a perfon is tenant 
for life, remainder to his firft and other fons in tail, 
•with the reverfion in fee in himfelf, and becomes in- 1 
debted by bond, or incumbers the eftate in any other 
manner ; if, after the death of fuch a tenant for life, 
his fon levies a fine, it will let in the reverfion in fee, 
and make it liable to his father’s incumbrances. 

$ 8. A fine being a judgment obtained by confent 
in a fi&itious fuit, and recorded in a court of juftice, 
all thofe who are parties, to it, and their heirs, are for 
ever concluded from averring or proving any thing 
againft it, and therefore it operates towards them as an 
eftoppel upon record. Thus, although a fine levied 
by perfons who have not an eftate of freehold in the 
lands, is void as toiall ftrangers ; yet it will operate as 
an eftoppel againft all .the parties to it. So, if two 
perfons are feifed in fee, and.a. ft ranger leyies a fine 
to them, and to the heirs of one of them, the other 
will be thereby eftopped from claiming anything more 
than an eftate for fife in the lands. 


$>9. A contingent remainder . may, : before , it vefis, 
be barred by affine, which, will operate os m eftoppel, 
fb as to hind the intereft that may^aftevwards accrue hy 


$ 10. Where 
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$ io. Where a perfon 'who is only tenant for Hfe, Sometime* 
levies a fine fur cognizance de droit come ceo, &c. it will JJjJU* For ’ 
operate as a forfeiture of his eft ate, becade it is an * ■ sji £• 
attempt to create *a greater eftate than he can lawfully Free, in Ch. 
convey, and a renunciation of the feudal conne&ioh S9U 
between the tenant and his lord. So, ‘if a ‘tenant for 9 Rep. 106*. 
‘life accepts a fine Jur-eegnizanc e de droit come ceo, 
it J rs alfo a forfeiture of his eftate for ‘life, for it is a 
denial of the tenure upon two accounts j ift, In .ad- 
mitting the reverfion to have been in a ftranger to 
cohvey j and, ad. In accepting * of ‘it himfelf, to the 
prejudice of the’perfon in reverfion. 

§ 11. If a tenant for life of a twit or advowibn le- * Inft. 251$. 

vies a fine, it will have the fame effe&, for although 
‘the fine bang levied of a rent paffes no j more 'than it 1 !Ab. 

lawfully may, yet 'being a pdblic and fdlentn renun- 
Clarion df the ellate for life in a court of -record, ‘it is 
within the reafon of the taw, and amounts ‘to ‘a *far- 
fdturc. 

r $ 12. If yf. ’be' tenant* f®r life, with' remainder/ to 'i?. 2 Lw. 202. 
’for life, and A. levies- a fine j to £., this is -a : forfeiture awi/* 
of both their eftates j for, by their own a& on-reootfd, Co * Rea< ** 3 * 
they have denied the reverfion to be in the lord, the 
one by giving, and the ether by receivings it. 

Jf. ‘Was tenant for’ Rfe, remainder f for 1 life ‘to G*rrett t. 

B. y 'remainder in* itiii to! C., remainder 4 n<fodtal&, •arid t rS, Ju>. 

B. levied a fine fur cognizance de droit eotne tieoj&c, 1 * 0 
a ftranger. It was adjudged to be a forfeiture of Jus 

remainder 
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remainder for life, fo that, after A.’s death, C. might 
enter, becaufe the fine conveyed a fee-fimple in poffef- 
fion by eftoppel, againft which he could not aver that 
he only paffed an eftate for life in prafenti , with a fee- 
fimple expettant on the death of C, without ifiue ; be- 
caufe the fine fuppofes a prior gift ip. fee-fimple, which 
he could not lawfully make while the eftate for life of 
A. and the intermediate remainder pf C, in tail were 
fubfifting, 

$ 14. But where the perfon who has the next eftate 
of inheritance joins with the tenant for life in levying 
a fine fur cognizance de droit come ceo , &c. it does not 
then operate as a forfeiture. 

Brcdon’s § 15. A, being tenant for life, with remainder in tail 

Cafe, » Rep, ^ t jjey both joined in levying a fine fur cognizance 
I Veat. 160. d ro it come C€0i &c, (o a ftranger in fee. It was re- 
folved, that this was neither a difcontinuance nor a 
forfeiture, but that each of the parties to the fine gave 
that which he might lawfully difpofe of, and that the 
Jaw would conftrue it to be, firft, the grant of tbf per. 
fon in remainder, and afterwards the grant of the tp, 
pant for life. 

§ *6. A fine fur concejfxt levied by a tenant for life, 
does not operate as a forfeiture of his eftate, becaufe it 
only transfers filch an intereft as the tenant for life may 
lawfully pafs, without diverting or difplacing the eftates 
In remainder or reverfion, 



J 17. No 
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§ 17. No fine levied by a cejlui que trujl will be al- 
lowed in Chancery to operate as a forfeiture, becaufe 
it cannot affe& the fubfequent remainders ; and, there* 
fore, fuch a fine will, in equity, operate at moll as a 
grant of the intereft of which the cejlui que trujl has a 
power to difpofe. 

§ 18. If a copyholder levies a fine of his copyhold, 
it will operate as a forfeiture, and, in fuch cafe, no 
acceptance of the rent, or other a£t done by the lord, 
(hall be available to make the eftate again good. 

It is faid, in a modem cafe, that this do&rine is too 
general, for, unlefs there is a change of poffeflion, the 
fine will be void as againft the lord. 

§ 1 9. A fine will, in general, operate as a revoca- 
tion of a prior devife of the lands whereof the fine is 
levied. The reafon' of which, will be ftated in 
Title 38. 

§ *20. In a fine fur done grant et render , the cogni- 
zee is but an inftrument, who has a feifin only for an 
inftant, which is not fufficient to ‘entitle his wife to 
dower ; however, this fine operates as a feoffment, and 
re-enfeoffment, and gives a new eftate. So that, if a 
perfon, feifed of an eftate ex parte materna , levies' a 
fine fur ddne grant et render , and takes back an eftate 
to himfelf and his heirs, the nature of the defcent is 
thereby altered, pnd the eftate will thenceforth defcend 
to his heirs ex tarte paterna. 


ao $ 

a P. W. 14 6 , 
3 Atk. 739. 


Supp. to Co. 
Cop. ch. 1 1. 


Doe v. Hel- 
licr, 3 Term 
Rep. 1C2, 


Operate* at a 
Revocation 
of a Devife. 


A Fine fur 
done grant et 
render, give* 
a new Eftate. 
I Inft. 31 b. 


$ at. /.& 
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JSS^Kep. h* and hi, wife levied a fine to J. N. and J. B., and 
92. Salk. 337. they, by the Dune fine, granted and rendered the lame 
Rq^Temp? tends to the ufe of the laid J. $. and his wife, and the 
Holt 253. fieirs of their two bodies, remainder to the right heirs 
of /. S. The hulband and wife died without ifiue, and 
the quellion was, whether this remainder defcended to 
the heirs of the part of the mother, or of the part of 
the father. It was argued, on the one fide, that this 
feifin of the cognizee was merely fiflitious j for, if the 
cognizee had a term for years in the land, it would not 
be merged ; that it was like the cafe of a furrender of a 
copyhold into the hands of the lord, who was thereby 
only a mere inftiument ; therefore, that nothing was 
altered by the fine, but the ellate remained a t before. 
On the other fide, it was contended, that the cognizes 
could not render the ellate unlefs he had it in him, 
and that the grant and render operated as a feoffment 
and re-enfeoffment. The court held, that the ellate 
was once in the cognizee, otherwife he could not give 
it back : that the grant and render was a conveyance 
at common law, and made the cognizor a new pur- 
chafer, as much as a feoffment and re-enfeoffment ; fo 
that the remainder defcended to the. heirs on the part 
of the! father. 

§ a 2. It is obfervable, that this is the only fort of 

fine which gives a new ellate *, for, if a per£on feifed 

Tit. 29. c.3. ex parte matema levies a fine fur cognizance de droit 
C S 6. 

tome ceo , and either makes no declaration of. the ufes 
of it, or declares it to be to the ufe of Jiimlelf and his 

fieirs. 
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hors, the lands will ftill defcend ex parte matema, be- 
caufe it is ftill the old ule, which, confuting in truft and 
confidence, will follow the nature of the land, and will 
defcend as the land would have defcended, if no alte- 
ration had been made $ and it is totally immaterial, 
whether the ufe be exprefsly declared upon a fine, or 
permitted to arife by implication. 


TTIXE 
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TITLE XXXV. 
X 1 N E, 


chap. xiir. 

What Perfons, EJlates, and Interejls, are not barred by 

a Fine. 


| 2. Tht King. 

3. EccUJiajric al Corporations, 

5. EJlatts not da cjlcd. ^ 

8 , A future Right . 

13. A Rent, Right (f Wa y f or 
Cdmmonm 


IJ. Necejftty of an adverfe Pof- 
fejjion. 

18. FJl cites Tail of the Gift of 

the Cronvn. 

1 9 . Springing and Jhifting Ufcs. 

20. Dignities . 


Section 1 . 

Otwitiistanding the great force and effect of 
a fine, yet there are fome particular perfons, 
eftates, and interefts, to which its operation does not 
extend. 

The King. S 3 * By the common law no laches can be Imputed 
to the King, and therefore no delay or omiffion on his 
part-in making a claim will bar his right : front thence 
has arifen the maxim, nullum tempos occurit regi, for 
the law fuppofes his Majefty to be always buii&d for 
the publick good, and therefore that he has not leifure 
to affert his right within the time preferibed for other 
- perfons. It follows from this principle that the King 
cannot be barred by a fine, to which be is not a party, 
and five years non claim jnor is his Majefty’s prero- 
gative 
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*>■ 

gative in this inftance taken away by the ftatute 9 Geo. 

3. c. 1 6. by which the King is only difabled to fue for 
any manors, lands, or hereditaments, where the right 
has not accrued to the Crown within fixty years. ’ 

§ 3. Ecclefiaftical corporations, and in general all Ecclefiaftical 
ecclefiaftical perfons, who are feifed in right of their Corpor ^‘° IU# 
churches only, and have not an abfolute eftate in their 
poffeffions, being retrained from alienation by feveral 
pofitive ftatutes, are not only prohibited from levying 
fines, but cannot even bar their fuccefibrs by their 
non-claim*. 

§ 4. Thus in the cafe of Magdalene College, one » 78 i. 

of the points was, whether the mafter and fellows ’ Rep ' 

were bound by a fine and five years non-claim ; and 1 J a ^ 7 Coinp ' 
it was refolved that the right of the college was not 
barred by the fine and non-claim, for the words of the 
ftatute 13 Eliz. <;. 10. which prohibits all ecclefiaftical 
corporations from alienation were, “that all.leafes, 

“ gifts, grants, feoffments, conveyances, or eftates to 
“ be made, had, or fuffered by any mafters and fel- 
“ lows of any college, So that when a fine 

wa$ levied and no claim was made for five year*, 
there was a conveyance permitted and fuffered by the 
mafter and fellows of the college ; and it would .have 

. * This agrees with the principles of the old law, as laid down 
by Brafton. Illud item ut videtur obfervari deberet de jure et feeda 
etefe/fcj Jt re&or elamemu mm appofacrtt, quod eechfiu mm frrjudtcutur , 
dm ftmgutur vke utimris, mm magit quam minor! ft ed/bt tkmevtn mm 
uftpofuerit. Lib. 5. c. 39* f* 3 ' 

Vot. V. * been 





Ifowlet t. 

Carpenter, 

jKeb,775. 


Clu xi* 
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been of no effect to have prohibited the matter aed 
fellows themfelves from making conveyances of their 
bods, if they were allowed to have a power by their 
permiflkm and nonrclaim, to bar their fueceffors. A 
bifhop, dean, or vicar, may, however, be himfelf 
barred by his own non-claim, as has been dated in a 
farmer chapter. 


Jtftates not 
dkvefted. 



§ 5. It is laid down by Lord Coke as a certain 
principle, that no fine will bar any ettate in poiTeffion, 
reverfion, or remainder, which is not devefted and put 
to a right. This pofition is however too general, if 
the words u devefted and put to a right 0 are under- 
flood in that ftri& technical fenfe which the law an- 


nexes to them. The word “ deveft” fignifies nothing 
more than a mere deprivation of the poffeffion* j but 
the words, “ put to a right, 0 have a much more ex- 
teafive fignificaion, for they mean, a deprivation ntSt 
only of the poflefSon, hut alfo of the right of pof- 
* Vide Tit. *9. feffion f fo that where an ettate is turned to a right, 
•k- *• the owner has only the jus proprictatis , or mere right 

of property. If therefore Lord Coke's pofition be 
taken ftri&ly, k will appear to be unfupported by any 
authority j for although it be neceffary that an ettate 
be devefted before it be barred by a fine, yet it is by 
no means neceffary that an ettate fhould be put to a 
right* 


• fieixfl, droefHre, is contrary to invefo for as invefiire fignifitan 
paftffionm trader*, fo devejlirc means poffeffxaam auferre. Cowell'* 

fikU 1 lib. Fend. tit. 7. 


$ 6. That 
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§ 6, Thus in the cafe of Stowell v. Zoueb+ when Ante ch. n, 
5 towell was difleifed by Zouch, his elfate was merely f * 
de veiled, that is, he had only loft the actual poflefllori, 
but it was not turned to a right, for he ilill continued 
to have in him both the right of poffeffion and the 
right of property, and yet all the judges agreed that 
he was barred by the fine* 

This cafe, and many others which will be ihentioned 
ha the prefent chapter, clearly prove the general rule 
to be— That no eftate or intereft can be barred by a 
fine unlefs It is devefted out of the real owner, either 
before the fine is levied) or by the operation of the 
fine itfelf, that is, unlefs the real owner is turned out 
of poffeflion of fuch eftate or intereft, and that while 
he continues in pofleflion, a fine will not affe£t him. 

§ 7* The cafe in which this principle was laid 
down, and Lord Coke * s expreflion in flaring the refo- 
turion of the Court, fhews that this was the idea which 
he annexed to the words “ put to a right,*' for, fays 
he, he who has the eftate or intereft in him) cannot 9 Rep. to6s; 
* e be put to his action, entry, -or claim, for he has 
M that which the a£tion, entry, or claim, would veft in, 

** of give him ;** and in another place he ftates this 
principle in the following words : “ No fine levied 5 Rep. 123 9 . 
• c with proclamations fhall bind any but thofe who are 4 Ioil * 

“ put out of pofiefBon, and have but a right, for if 
** their eftate or intereft be not devefted out of them, 

*' but remains in them as it was ab initio, they need 
** not make an entry or claim to that which borer wtas 
JJ derated.*' Thefe pafiages fully prove Lord Coke*& 

V a meaning 
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* 

meaning to have been, that no perfon could be barfed 
by a fine, unlefs he was firft turned out of podedion, 
and had only a right of entry or a&on left in him ; 
for if a perfon continued in pofTeifion, alter a fine had 
been levied, he could be under no necedity of mak- 
Corbet r. mg his claim or bringing his a&on ; becaufe being 
^ ^$b! ft31 Ih podedion, and not difturbed by the fine, he 

had already all the advantages ^hich thofe remedies 
could procure him, and therefore it would be unnecef- 
fary to purfue them. 


A future 
Jtight* 


5 8. It follows from this principle, that a future 
right cannot be barred by a fine ; becaufe a perfon 
cannot be difpodeded of it. 


Ch. ux f. 54. S 9* Thus, in Sajjin * s cafe, it was agreed, that al- 
5 Rep. 124 £. though a term for years might be barred by a fine, if 
the ledee were, or might have been in podedion, yet 
that fo long as a ledee for years had only an interejfe 
termini , he was not affe&ed by a fine ; becaufe a man 
cannot be difpodeded of an interejfe termini . But 
when his term commenced, and he acquired a right 
to enter on the land, he then had fuch a prefent eftate 
as might be devefted, and which he might reveft by 

his entry ; fo that his non-claim for five years after 

$ 

the commencement of his term, barred him ; becaufe 

t * 

from that time he was out of podedion. 


Edward* *. 
Slater, 
Hard. 410. 


$ la. A man fettled lands to the ufe of himfelf for 
life, and if he fhould fettle ^ jointure on his wife, and, 
make a leafe for thirty-one years, to commence after* 
his death, that then the truftee^ fhould Hand feifed tq 

fuch 
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filch ufes. He made a leafe accordingly, and then he 
and his wife levied a fine. It was refolved that the* 
leafe was not barred, becaufe being a future intereft, it 
was not devefted or diiplaced by the fine. 

§n. The intereft of tenants by ftatute-merchant, 
ftatute-ftaple, or degit, cannot be barred by a fine’ f.^i' * **' 
until they have extended the lands, or purfued their 
rights in’ fome other manner ; for until then, they 
have no right to enter on the lands, and therefore 
cannot be put out of poffeffion. 

§ 12. So where a man has a judgment for debt, 1 Chau Ca. 
and the debtor before execution aliens by fine, and 
five years pafs, yet the creditor may ftill fue out exe- 
cution, 

§ 1 3. Although the owner of a rent may bar it by A Rent, right 

a fine, yet a rent in the polfeifion of a third perfon C ommo n.*** 

cannot be fo barred. It is the fame of a right of way/ 

or common j becaufe thefe being merely contingent 5 Rep. 124*. 

rights, collateral to and iffuing out of lands, they can- /ph’iVj* 

not be devefted : for although a perfon who has a Shep. T. *2. 

. , ° • r „ , , . Cro.Jac. 60. 

rent, nght of way, or common, out of lands, be not T. Raym. 

in the a&ual enjoyment of them, yet by non-ufer 
alone, he does not ceafe to have a vefted eftate or in- 
tereft therein, fo that he ftill continues to be in a&ual 
poffeffion j fuch things being mere creatures of the 
law, and owing their exlflence to the conftru&ion 
thereof, they are always confidered to be in the pof- Hawk. P.C. 
feffion of thofe whom the law adjudges to have a 6 4 f* 45 * 
right to filch poffeffion. 

P3 


It 




ipRep. 97 a. 

^ It* &3« cb*2» 

f- 33- 


Mich. 23 G. 
3. Goodright 
c* dcm. 

Hare v. Board 
& Jones, MS. 
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It is faid that a rent may be deveiled by a dilfcifin ; 
but difleifins of incoiporeal hereditaments ate only at 
the election and choice of the party injured, who, for 
the fahe of more eafily trying the right, is pleafed to 
fuppofe hhnfelf diffeifed j for as there can be no a&ual 
difpoffeflion, he cannot be compulfively diffeifed of 
any incorporeal hereditament, 

§14, Thefe principles have been recently confirmed 
by the Court of King’s Bench, in their determination 
of the following cafe : 

In an ejectment for lands in Surry , the jury found a 
verdift for the plaintiff, fubjedt to the opinion of the 
court on the following cafe. Lord Bolingbroke , being 
feifed in fee of the premifes in queition, by indenture 
of leafe, dated the iff March 1765, demifed the fame 
to Williarp. Stevens for twenty-one years, at the rent of 
100/. which leafe, by mefne alignments, became 
veiled in the defendant Board. Lord Bolingbroke , by 
a bond dated 24th July 1770, with warrant of attor- 
ney to confefs judgment, in confideration of 3000 /. 
became bound to the leffee of the plaintiff in the penal 
fum of 6000 J. conditioned for the payment to her of 
an annuity of 500 /. during his own life $ and by in- 
denture of the fame date, Lord Bolingbroke, in con- 
fideration of the faid 3000/. and as a farther focurity 
for the annuity, demifed the premiles in question to 
the leffor of the plaintiff for ninety-nine years, if hi? 
Lordlhip Ihould fo long live, at a pepper-corn rent, . 
with a provifo, that the leffor of the plaintiff Ihould . 
the next day rerdemife the premifes to Lord Boling*. 

3 k r 9k f 
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brbke for ninety-eight years and eleven months, if Ik 
fhquld fp long live, at the rent of 500 L which was 
accordingly done. Lord Bolingbroke, by leafe and 
releafe dated the 9th and 10th March 1773, conveyed 
the premifes, for a fair and valuable confideration, to 
the defendant Jones in fee, who had no notice of the 
annuity granted to the leffor of the plaintiff. Jones 
being in poffeflion, levied a fine of the premifes, with 
proclamations in Trinity Term 1 775, to the ufe of 
himfelf in fee. The annuity was in arrear from the 
24th January 1774, and the ejeftment was brought in 
Hilary term 1782. Lord Mansfield . — We have looked 
into all the cafes, and have no doubt. It appears that 
the leffor of the plaintiff, and the- defendant Jones, 
are both innocent ; Jones is a purchafer for a valuable 
confideration, without any notice of the leffor of the 
plaintiff’s title ; the leffor of the plaintiff is not al- 
leged at any time to have known of the conveyance 
to Jones , and there was no circumftance of notoriety 
atending the transfer to give her fuch notice ; for the 
Vifible poffeffion continued the fame after the fale as 
before it ; the leafe to William Stevens fubfifting, and 
the payment of rent to Jones , inftead of Lord Boling* 
broke , carried with it no notoriety in the country. At 
the time of the conveyance, there was no arrear of 
intenefl due to Mrs. Hare , and therefore ihe had no 
right to come upon tbe land in any fhape. If fit e was 
guilty of laches afterwards, there cotild be no mala 
fides in it with refpe& to Jones , as he is under no dif- 
advantage from it : fo that it is a queftion of mere 
law between two innocent parties, whether the right 
and intereft of die leffor of the plaintiff is barred fay 

P 4 the 
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the fine and non-claim. This depends on one clear 
proposition, which is a general rule of law founded id 
> good fenfe ; and although it be difficult to find a rule 
^without an exception, yet I know of none to this pro- 
position, It is laid down in 9 Co. Rep. 1 oS a. “ Re- 
“ folved per iotam Curiam , that no fine nor warranty 
“ fhall bar any eilate in poffeffion, reverfion, or re- 
“ mainder, which is not devefted and put to a right.” 
This general rule is illustrated and applied to feveral 
cafes throughout the books ; and hence it follows, that 
no collateral interefl can be barred by a fine ; as a 
rent-charge, a right of common, &c. and the authority 
cited from Carter 24. that a rent-charge may be barred 
by a fine, is totally miftaken ; for, in looking into it, 
it appears to be thus; the owner of a rent-charge 
levied a fine of the land ; the queftion was, whether 
the rent-charge palled by the fine ; and a diftin&ion 
was taken between a fine operating as a grant or as a 
bar. Here the fine operated as a grant, and not as a 
bar ; the rule is univerfal, that a rent-charge in a third 
perfon is not barred by a fine and non-claim. Hence 
the parties to a fine, or one of them, muft be in of a 
feifin or poffeffion adverfe to that interefl: .which is to 
be barred; for, if it be confident with it, the fine 
does not devefl: it, and therefore is no bar. Now, at 
the time of the conveyance to Jones in 1773, Lord 
Bolingbroke had no adverfe poffeffion ; he had paid all 
arrears, and as the leffor of the plaintiff had no right 
to come on the land but for arrears, fhe had then no 
title in her. At the time when the fine was levied, 
there was an arrear of a year and an half due ; but 
die leffor of the plaintiff was not bound to refort to 
8 the 
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the lands for her remedy, fhe had other fecurides; 
belides, fhe could not enter on the lands, the leflee 
for years being in poffeflion ; all (he could do was by 
notice to the tenant under the ftatute 4 & 5 Ann. c. 16. 
which makes attornment unneceffary, either to diftrain 
or bring an adion for the rent. In every ihape it is 
moft clear, that the Ieffor of the plaintiff’s intereft was 
not devefted or turned to a right ; and therefore that 
it remained after the fine juft as it did before. Judg- 
ment was given for the leffor of the plaintiff. 

§ 15. It is not only neceffary that a perfon fhould Neceility of 
be out of poffeflion to be affeded by a fine, but it is po^ffioiu 
alfo requifite that the party levying the fine fhould 
have an adverfe poffeflion inconfiftent with that of the 
perfon to be barred ; fo that if the poffeflion of the 
party who levies a fine is confiftent with that of any 
other perfon, -fuch other perfon will not be affeded 
by it 

5 16. Thus, it has been fettled, that the poffeflion 
of one joint-tenant is the poffeflion of the other, foas 
to prevent the effed of the ftatute of limitations ; and 
that where there are two joint-tenants in fee, if one 
of them levies a fine of the whole, it does not amount 
to an oufter of his companion, but only fevers the 
jointure, though he is in of the old ufe again. 

§ 17. The pofleffion of one tenant in common, or Tit. 20. f. , i 
of one cparcener, is the poffeflion of the other, nor ^ ' 

does the bare perception of all the rents and profits by * § ** 


Ford v. Load 
Grey, 

6 Mod. 44. 
Salic. 2 85 . 
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of the Gift of 
the Crown. 
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one, amount to an oufter of the other, fo as to make 
him liable to be barred by a fine. 

5 18. When fines became common afiurances of 
lands, the Judges would no more allow a fine to 
deveft the mtereft of the King, than any other con- 
veyance, but preferved the King’s remainder or rcven- 
fion, although they allowed the fine to be a good bar 
to the eftate tail, on which the King’s remainder or 
reverfion depended, for otherwife an eftate-tail, with 
.a remainder or reverfion in his Majefty, would have 
been unalienable ; and if a fine was levied of an eftate 
of this kind, it only palled a bafe fee, determinable 
on failure of heirs of the body of the teiHint in tail. 

But by a claufe in the ftatute 32 Hen . 8. c. 36. f. 4. 
it was provided that “ that ftatute ftiould not extend 
“ to any fine levied by any perfon or perfons, of any 
“ manors, lands, tenements, or hereditaments, before 
“ the time of levying the fame fine, given, granted 
“ 6r affignedto the faid perfon or perfons fo levying 
“ the fame fine, or to any of his or their anceftors in 
« tail, or by virtue of any letters patent of the King, 

“ or any of his progenitors, or by virtue of any aft 
<c or acts of parliament, the reverfion whereof, at the 
“ time of the faid fine or fines fo levied, being in the 
(( King, his heirs or fucceifors ; but that every fuch 
“ fine and fines ftiould be of like force, ftrength, and 

efie&, as they were or Ihould have been if that aft • 
“ had never been had or made.” 


In 
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In confequence of this provifo the operation of fines 

levied by tenants in tail, “where there was a remainder 

or reverfion in the crown, depended on the ftatute 

4 Hen. 7. and it was much doubted whether the iflbe 1 Inft. 37 %i. 

in tail were barred or not* But on account of a ftar ^ 

349 * 

tute made two years after, 34 & 35 Hen. 8. c. 20. it Sir T. Jones 
was refolved that no fine, levied by a tenant in tail* of ** 2, 
the King's gift, &c. where there was a remainder or 
reverfion in the crown, ihould operate as a bar to the 
ifiue in tail, or ihould afFe£l the remainder or reverfion 
which was in the crown. 

With refpefl to the conftru£fion of the ftatute 34 & 

35 Hen. 8.* and the cafes which have been determined 
on it, they will be ftated in the Efiky on Recoveries* 

19. A fpringing or fhifting ufe cannot be defeated 
or deftroyed by a fine levied of the eftate out of which 
fuch fpringing or fluffing ufe is to arife, unlefs there 
be a non-claim of five years after it arifes. Thus, in 
the cafe of Lloyd v. Carew, which has been ftated in 
a former title, it appeared that Richard Carew and v;j e T; t> 
Penelope his wife, in order to exfinguifh and deftroy ch * 5* 
all fuch right as the heirs of Penelope might have 
under the provifo, and for fettling the fame on the 
faid Richard Carew and his heirs, levied a fine of all 
the eftate, and .declared the ufes thereof to Richard 
Carew for life, remainder to Penelope for life, re- 
mainder to Richard Carew in fee. Richard Carew 
died without iflite, upon which the heirs of Mary 
claimed the eftate under the provifo, and filed their 
bill in Chancery, to compel the truftees to convey the 


Springing and 
Shifting Ufes. 
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ellate to them, on payment of the 4000 /. The bill 
was difmified ; but upon an appeal to the Houfe of 
Lords, the decree of difmiflion was reverfed, it being 
aliedged that this provifo was within the fame reafon 

with thofe limitations which were allowed in the Duke 

* 

of Norfolk *s cafe, where it is faid that future interefls, 
fpringing trulls, or trulls executory, and remainders 
to arife upon future contingencies, are quite out of 
the rule and reafon of perpetuities, if they are not of 
remote confideration, but fuch as will fpeedily wear 
out. And that the fine could not bar the benefit of 
this provifo, becaufe the fame never was nor could be 
in Penelope , who levied the fine, 


Dignities. 
Tit. 26. 
Cm, 132. 


$ 20. A dignity or title of honour cannot be 
barred or furrendered by fine, as has been already 
Hated. 
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TITLE XXXV. 

FINE. 

CHAP. XIV. 

How Fines may be reverfed and avoided. 


§ I. Writ of Error. 

5. Who may bring a Writ of 
Error . 

35. Writ qffalfc Judgment . 

36. Writ of T^ceitj, 

31. Motion . t 


§ 33. Modes of avoiding the Effc&s 
of a Fine . 

34. Action. 

38. Entry . 

57. 

60. Averment of Fraud. 

64, Courts of Equity . 


Section 1. 


A FINE being confidered as a judgment given in a 
court of record, it can only be reverfed by a writ 
of error, which is alfo a matter of record, being a com- 
miffion to judges of a fuperior court, authoring them 
to examine the record upon which a judgment was 
given, and, on fuch examination, to affirm or reverfe 
the fame according to law. 


Writ of 
Error. 


§ 2. During the term in which a judicial a& is done, 1 Inft. 269 
the record may be amended or invalidated, without a 
writ of error, becaufe, during the term, the record is 
in the bread of the court, an<f the rolls are alterable 
at the diferetion of the judges ; and, now, the courts 3 Com. 407 
of juftice allow^mendments to be made at any time 
while the fuit is depending, notwithftanding the record 

be 
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be made up, and the term be paft ; for they confider 
the proceedings as in fieri until the judgment is given j 
fo that a fine may now be amended or invalidated at 
any time during die' term in which it is levied, by an 
application to the Court of Common Pleas. 

§ 3. A writ of error is, properly fpeaking, a pro- 
ceeding in the nature of an appeal, and, -therefore, 
mull be brought in a fuperior court ; fo that a writ of 
error to reverie a fine is ufually brought in the Court 
of King’s Bench, becaufe that court hat an appellant 
jurifdiftion over the Court of Common Pleas. But 
whefe the error affigned in a judgment does not arife 
from any fault in the court, but from fonte defeat in 
the execution of the procefs, or from fome matter of 
faft, the writ of error mufl be brought in the fame 
court in which the judgment was given. And, there- 
fore, in cafes of this kind, a writ of error to reverie a 
fine mult be brought in the Court of Common Pleas. 

§ 4. With refpeft to fines levied before the juftices of 
Wales , purfuant to the ftatute 34 and 35 Hen. 8. it is 
provided by that ftatute, f. 113. that all errors therein 
fhall be redrefied by writ of error, to be fued out of 
the King’s Chancery in England, returnable before the 
Sung’s Juftices of his Bench in England. And by the 
ftatute 43 Eliz. c. 15. f. 6 . it is provided, that all fines 
levied in the county of the city of Chefier purfuant to 
that aft, fhall be fubjeft to be reverfed upon writs of 1 
error to be fued and profecuted before the High Juftice 
of the county palatine of Chefier, as other judgments 
given in the Portmoot Court, 

$ 5* With 
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5 5. With relpeffc to the perfons who may bring a Who may- 
writ of error, it ihould be premifed, that no perfon has of Erron^"* 
a right to reverfe a fine, unlefs he can {hew that, upon £it%;rror 
fueh reverfal, he will be entitled to the land ; for the (K.) 
courts pf law will not difpoiTefs the prefent tenant, 
unlefs the demandant can make out a clear title, pof- 
fefiion always carrying with it the prefumption of a 
good title, until the contrary appears. Betides, if the 
perfon who demands the reverfal of the fine, cannot 
prove that he has a title to the lands of which the fine 
was levied, it follows, that he is not affe&ed by it ; 
and it would be trifling with . courts of juftrce, for a 
perfon to feek relief, who cannot make it appear that 
he has received an injury. 

§ 6. The perfon, therefore, entitled to a writ of Dyer 90 a. 
error to reverfe a fine, is he who would have been em 
titled to the lands if the fine had not been levied, which, 
in general, is the heir at law ; but where one who is 
feifed ex parte materna , levies a fine in which there is , Leon. t6t. 
error, the heir ex parte materna will be entitled to the 
writ of error. The younger fon, when entided to the Idem, 
lands by the cuftom of Borough Englijh, ihall have the 
writ of error, and not the heir at common law, for this 
remedy defcends with the land. A brother of the' 1 Inft. 14 a. 
half blood, however, is not entitled to bring a writ of n ‘ 6 ’ 
error on a fine levied by his elder brother, though, if 
there had not been fuch fine, the land would have de- 
foended to him* 

§7. In a writ of error to reverfe a fine, it is not re- Champernoon 
quifite, that the perfon who brings the writ ihould de- Cro.jac! P i5®* 

duce 
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duce his title and pedigree, unlefs it be a fpeeial cafe 
varying from the eomipon courfe, as, where a writ of 
error is brought by a fpeeial heir in tail, or a perfon in 
remainder. 

§ 8. All thofe who are parties to a fine, muff, in 
general, join with the perfon entitled to the land in re- 
verfing it ; but this rule admits of fome exceptions. 

§ 9. Hufband and wife were tenants for life, with 
remainder to an infant in fee, and they all joined in 
levying a fine. The infant alone brought a writ of 
error to reverfe it, on account of his nonage. It was 
objetted, that fince all had joined in the fine, they 
ihould likewife join in the writ of error : that the huf- 
band and wife ihould be fummoned and ferved, and 
then the infant alone might proceed to aflign errors. 
But it was adjudged that the writ of error was well 
brought by the infant alone, becaufe the error affigned 
was not in the record, but without, it, viz, in the per- 
fon of the infant. 

§ 10. No perfon can have a writ of error to reverfe 
a fine, who took any efface by it, becaufe no recoveror 
can bring a writ of error to defeat a record, by which 
he himfelf has recovered j for the judgment in a writ 
of error i&Jfto avoid that which the plaintiff has loft. 
It follows, from this principle, that in a fine fur done 
grant et render , the cognizor cannot aflign error ixr the 
grant et render , by which he himfelf has taken an 
eftate, 

$ ii, A writ 
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5 writ of error to reverfe a fine, muft be 

brought againft fome one of thofe who were {butties of 
privies to it, and not againft the. tenant of the land only. 
But the court will not, in general, reverfe a fine, unlels 
a fcire facias is returned againft the perfons who ard 
then in poffeffion j for the cognizees of a fine arc fre- 
quently nothing more than truftees, and have no bene- 
ficial intereft in the lands. 

§ 12. Although it is a rule, that in a&ions for the 
recovery of dower, the parol fhall not demur on ac- 
count of the infancy of the heir ; yet if a man and 
his wife levy a fine, and, after the hufband’s death, 
the wife brings a writ of error to reverfe it, in order to 
recover her dower, the heir may plead his infancy, and 
the parol fhall demur. 

§ 13. In error to reverfe a fine levied by the plaintiff 
and her hufband, the heir being fummoned as terre- 
tenant, appeared and pleaded that he was within age, 
and prayed that the parol might demur. The plaintiff 
counter-pleaded the age, fhewing that fhe was entitled 
to have dower before the fine levied, and was now 
barred of dower by the fine which was erroneous, and 
fet forth the errors* Upon demufrer and folemn ar- 
gument, it was adjudged, that the parol fhould demur, 
and that the plaintiff fhould not have the advantage to 
take from the defendant his age, having by the fine, 
fo long as it flood in force, barred herfelf of her dower j 
and therefore foe law will rather favour the infant* 
whofe privilege was immediate, than the plaintiffs* 
Vfoich was only mediate, after foe fine was reverfed. 

Vol. V. S *4* Errors 
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§ 14. Errors may be afligned either- in faCl, as that 
the cognizor to a fine was an infant, or elfe in law, 
* Roll. Ab. that 'is, on account of fome defeat appearing on the 

7 * 7 * face of the record. But nothing can be afligned for 

error in faCt, in a fine which contradicts the record, 
becaufe the records of a court of juftice are of fo great 
credit, that they can only be defeated by matters of 
equal notoriety with themfelves j and, therefore, al- 
though the circumflances afligned for error, fhould be 
proved by witneffes of the greateft credit, yet fuch evi- 
Ante Ch. 1. dence cannot be admitted. Thus, we have feen, that 

*"• 54* where the entry of the king’s filver before the death of 

the cognizor, appears upon record, no averment againft 
it can be made. 


Dyer 89 1. § 1 5. No averment can be made, that the cognizor 

of a fine died before the tejie of the writ of dcdimus 
potejlatcm , when it appears by the certificate of the con- 
cord that he was alive, for this contradicts the record. 
But an averment of the death of the cognizor gene- 
rally, before the engroffment, fcntry, and recording of 
the king’s filver, is admiflible. 


Wright v. 
Mayor of 
WickVam, 
Cro. Eliz. 
46*. 


§ 16. Where a fine is acknowledged in court, the 
plaintiff in error cannot aflign for error that the cogni- 
zor died before the return of the writ of covenant, for 
.that would direCtly contradict the record, becaufe no 
fine is ever acknowledged in court, until the writ of 
covenant is returned ; fori until then, the parties are 
not before the court. But if the fine is acknowledged 
before commiflioners, it may then be averred, that the 
cognizor died before the return of the writ of covenant, 

9 or 
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or that, after the acknowledgment, and before the re- 
turn of the certificate thereof, the cognizor died j be- 
caufe thefe .faCts are confiftent with the record* 

t 

$ 1 7. A fine was acknowledged before Roger Man- 
wood Efq; one of the juftices of the Common Pleas, 
and, afterwards, a writ of dedimus potejiatem was di- 
rected to Sir Roger Manwood, (he having been knighted 
after the fine was acknowledged) who returned it with 
his name and title : this circumftance Was afligned for 
error, but it was not allowed, becaufe it Contradicted 
the record, by which it appeared that the writ of dedi- 
mus potejiatem was directed to Sir Roger Manwood > 
who, by virtue thereof, took the acknowledgment. 

§ 18. A perfon may bar himfelf from bringing a 1 Roll. Ab. 
writ of error in feveral ways ; thus, if a man rele-afes 78 ** 

.all his right in, or makes a feoffment of, the land 
whereof a fine has been levied, he will be thereby bar- 
, red from bringing a writ of error, becaufe, by his re- 
leafe or feoffment, he has for ever excluded himfelf 
from the land ; and no perfon can have a writ of error 
who is not entitled to the land. But if a perfon re- 
leafes his right in, or makes a feoffment of, part of 

■ the land, he may Hill reverie the fine as to the re- 

/ 

mainder. 

5 1 9. If an infant brings a writ of error to reverfe a Hart’s Gafe, 

9 A 

fine levied by him during his infancy, and, on infpec- 1 
tion, his nonage is recorded by the court, but before 
the fine is reverfed, he levies another fine, the fecond 
■fine will prevent him from reverfing the firff, becaufe 

the 
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file fecond fine having entirely barred him of all right 
to the lands, mufl alfo deprive him of all remedies to 
recover them. 

$ 20. In a writ of error to reverfe a fine, the defen- 
dant cannot plead in bar the fame fine which is attempt- 
ed to be reverfed, and five years non-claim, quia non 
valet exceptio ijlius rei cujus petitur diffolutio . 

§ ai. A common recovery will bar the iffue in tail 
from bringing a writ of error to reverfe a fine levied by 
his anceftor, becaufe the eftate tail being barred by the 
recovery, the^iffue in tail has no title to the land. 

§22. The manner of reverfing fines differs from 
that which is obferved in reverfing other judgments, 
for, in thofe cafes, the record itfelf is removed into the 
court in which the writ of error is brought, becaufe 
in adverfary fuits, errors cannot be a Signed on a tran- 
fcript of a record only : but, in cafes of fines, nothing 
more than the tranfcript is removed, on which the errors 
are affigned ; and if the fine is erroneous, the Court 
of King’s Bench may fend for the record itfelf and re- 
verfe it, or elfe fend a writ to the treafuTer or cham- 
berlain of the Court of Common Pleas to take it off 
the file. 

§ 23. It is faid by Lord Coke and others, that if there 
be tenant for life, remainder in fee to an infant, and 
they both join in levying a fine, which is afterwards re- 
verfed by the perfon in remainder on account of his 
Infancy, yet that the cognizee lhall have the lands dur- 
1 ing 
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sng the life of the tenant for life. But, in the cafe of 
Zouch v. Thomson, it was adjudged, that although a 
fine might be reverfed as to part of the lands, and remain 
good as to the rcfidue, yet that a fine could not be re- 
verfed in toio as to one perfon, and remain good in toto 
as to another. 

§ 24. By the ftatute 23 Eliz. c. 3. f. 2. it is ena&ed, 

“ That no fine fhall be reverfed for falfe or incongru- 
“ ous Latin, razure, interlining, mif-entering of any 
“ proclamations, mif-returning or not returning of 'the 
“ fheriff, or want of form in words and not in fub- 
“ fiance.’* And, by the ftatute iq and 1.1 W. 3. c. 14. 
a writ of error to reverfe a fine muft be brought and Vide Tit. 3 6. 
profecuted within 20 years after fuch fine levied. 

§ 25. A writ of error can only be brought to reverfe 
a judgment in a court of record ; for, to amend errors 
in a bafe court, which is not of record, a writ of falfe 
judgment lies, returnable in the Court of Common 
Pleas. 

§ 26. Where a fine is levied in the Court of Com- Writ of 
mon Pleas, of lands held in ancient demefne, the lord f^z^N. B. 
may reverfe it by writ of deceit ; and fuch writ may be 9 ®^ * 
brought by the lord againfi the parties to the fine and Mead, *wnf. 
the cejhti que ufe, by means of which, he fhall obtain j^ Conu 
judgment not only for damages, (which are ufually re- 
mitted), but alfo to recover his court and jurifdiftion 
over the lands, and to annul the former proceedings. 

0*3 
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27. If a fine be levied of lands, whereof part are 
held in ancient demefne, and part frank-fee, and the 
lord in ancient demefne brings his writ of deceit, the 
Court of King’s Bench, upon a view of the tranfcript 
of the record, and proof that part of the lands are an- 
cient demefne, will reverfe the fine as tto that part. 
They will not, however, order the fine fo be taken 
off the file, as in cafes where the whole fine is 
reverled, becaufe it will remain good as to the lands 
wh : .:h are frank-free, but will order a mark to be made 
on the fine, to (hew that it is cancelled, as to the lands 
held in ancient demefne, 

§ 28. The lord of a manor, held in ancient demefne, 
is not barred of his writ of deceit by the death of any 
of the parties to the fine. 

§ 29. A writ of deceit was brought by the lord of 
a manor held in ancient demefne, to avoid a fine le- 
vied of lands held of him as of the faid manor. It 
was argued for the defendant, that the cognizor and 
the cognizee being both dead, the lord could not now 
maintain an a&ion of deceit, becaufe it was only a per- 
fonal action, and, therefore, died with the perfon. But 
It was refolved that a writ of deceit did lie in fuch a 
cafe, againft the heir of the cognizor or cognizee, be- 
caufe it was a real deceit, and did not refefnble the 
perfonal deceit of non-fummons ; and if the law were 
otherwife, the lord of a manor, held in ancient de- 
mefne, would be for ever barred of his right of inhe» 
ritance, in cafe the parties to fuch a fine fliould happen 
\o die the day after it was levied. 


S 3°* 
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§ 30. Where a fine levied in the Court of Common 
Pleas, of lands held in ancient demefne, is reverfed by 
writ of deceit, it is faid to be doubtful, whether the 
fine fhall Hill hold good between the parties. Some 
fay it does not become entirely void, nor is the cogni- 
zor reftored to his land againfi his own folemn acknow- 
ledgment on record; efpecially fince the lord who 
brings the writ of deceit feeks nothing more than to 
reftore the land to the privileges of ancient demefne. 
Others hold, that the writ of deceit, and the reverfal 
thereon, entirely avoids the fine, and reftores the cog- 
nizor to the poffeffion of the land ; for the cognizance, 
though on record, fhall be no eftoppel, becaufe it was 
made in a court which had no jurifdi&ion, and, there- 
fore, the whole proceedings were coram mn judlce . 

§ 3 i . In fome cafes, the Court of Common Pleas 
will vacate and fet afide a fine upon motion, although 
the king’s filver has been paid, and the fine completed, 
without putting the parties to the trouble and expence 
of a writ of error ; in the fame manner as tthey would 
fet afide a judgment obtained by trick or furprife. 

§ 32. Thus, where it evidently appeared to the 
Court, that a hufband had prevailed on his wife to levy 
a fine, Ihe being but fixteen years old ; the fine was 
vacated, and the exemplification brought into court 
and delivered up j the cominifiioners were alfo ordered 
jto be profecuted, 

§ 33. Although a fine can only be reverfed by a 
writ of error, yet its effects may be avoided in feveral 
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other ways. There were four modes of avoiding a fine 
at common law, two by matters of record, and two by 
a£ts in fats, Thofe by matter of record were, a real 
action commenced within a year and a day after the 
fine was levied ; and an entry of*a claim on the record 
of the foot of the fine itfelf, in this manner, talis venit 
at apponii clameum fuum^ Thofe by a&s in pats were, 
a lawful entiy upon the land by the perfon who had a 
right ; and, in cafe that could not be done, then a 
continual claim. 


A£ion. $ 34* By the ftatute 4 Hen, y. all thpfe who are a£? 

Cafc'aLeon. hy a fine, mult purfue their title by way of 

S3* action or lawful entry ; fo that a claim entered on the 

record of a fine, would now be ineffectual. An aCtion 
commenced within five years after a fine has been le- 
vied, will be fufficient to avoid it, although judgment 
be not obtained within feven years after. But fuch 
action muff be profecuted with effeft, for, if an aftion 
l Vent 4 5. be commenced within the time prescribed, and after- 
wards difcontinued, it will not avoid a fine. 


FitzhugU’s § 35 ? The fuing out of a writ, and delivering it to the 
Cafe, a fheriff, does not amount to a purfuing of a claim or 
title by way of action, unlefs the writ be returned by 
the iheriff, 

Comb. *49. § 36. The action mentioned in the ftatute 4 Hen. y. 

3 *‘ mult be a real action j fo that an ejeffanent will nett 

avoid a fine, 

5 37- AM 
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§ 37. A bill in Chancery is not fucfa a claim trader tChao.<Cfc. 
the Statute 4 Hen. 7. as will avoid 9 fine. There is, * 6 BlTRep* 
however, an exception to this rule, in the cafe where 994* 
a fine has been levied of a truft eftate, becaufe no entry 
J>y the ce/lui que truji, nor claim or other legal a£3t, 
will be Sufficient to avoid -the fine, or fufpend the bar 
arifiog from the non-claim ; it can only be by bill in 
Chancery, as the claim to avoid a fine ought to be of 
a nature which corresponds with the eftate, 

§ 38. A fine may alfo be avoided by an a&ual entry Entry, 
made on the lands whereof the fine has been levied, 
provided the perfon who feeks to avoid the fine has a 
right of entry ; but if the right of entry be taken away 
and a ri^ht of a&ion only remains, as, where a fine 
operates as a difcontinuance of the eftate, there an 
actual entry on the land will not avoid the fine, but a t Vera. 2 15. 
real action muft be brought. 

§ 39* Where an eftate tail is discontinued, the eftates x In ft. 332 4. 
in remainder and reverfion expedant thereon are de- Re p* 4 * 
vefted, and the perfons entitled to fuch eftates are 
barred of their entry, and driven to their a&ion. 

An eftate tail may be discontinued by five different 1 Inft. 3*5 «. 
modes of conveyance. A feoffment, fine, recovery, 
releafe, and confirmation with warranty. But no per* Tit. 2. c. 2. 
ion can create a difcontinuance, who is not in the adual ' *** 
poffeffion of the eftate tail by force of the intail. 

5 40U Where the original conveyance of an eftate 
is not by fine, but it is only levied as a confirmation of 

Some 
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feme prior conveyance, it will not, in that cafe, operate 
as a difcontinuance, or take away the entry of the re-- 
mainder-man. 

§ 41. Lord Cheney being tenant in tail, with re- 
mainder in tail to John Cheney , Lord Cheney conveyed 
the premifes, by bargain and fale inrolled, to William 
Hicham and his heirs, by force whereof he entered and 
was feifed, and, in a year afterwards, he levied a fine 
with proclamations to the faid Higham and his heirs, 
with general warranty. Lord Cheney died without iflue, 
and John Cheney , the remainder-man in tail, entered 
upon the premifes. The queftion was, whether his 
entry was lawful or not ? It was refolved, that the 
entry of John Cheney was not taken away by the fine, 
b$caufe it did not difeontinue the eftate tail, but only. 
Operated as a confirmation of the eftate of the bar- 
gainee, which was originally determinable on the death 
of the tenant in tail ; whereas the fine confirmed it as 
long as the tenant in tail had heirs of his body. It 
was agreed, that if the fine had been levied before the 
bargain and fale was executed, it would have difeon- 
tinued the eftate tail, and devefted the remainder and 
reverfion, by which means, the entry of John Cheney 
would have been taken away ; but the eftate-tail not 
being difeontinued, the remainder was not devefted or 
turned to a right, fo that John Cheney ftill continued'in 
poffeffion of it, and, therefore, the fine was no bar tq 
him, 

§ 42. But where a fine is levied in purfuance of a 
covenant in a prior conveyance of an ?ft&te?tail, q$ 

where 
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where a tenant in tail conveys his eftate by leafe and 
releafe, and covenants in the releafe to levy a fine, 
which is done accordingly ; in that cafe, the leafe and 
releafe and fine will be confidered as one affurance, and 
will therefore operate as a difcontinuance of the eftate 
tail. 


§ 43. A perfon being tenant in tail-male, with re- Doeex dem 

. , • r r 1 c • Odiarne v. 

jnamder over m fee, m coniideration or a marriage, whitehead 
conveyed his eftate tail by leafe and releafe to truftees * Burr * 7 °+* 
and their heirs, to feveral ufes, and, in the releafe, he 
covenanted to levy a fine to the fame ufes. The mar- 
riage took effect, and the tenant in tail levied a fine 
purfuant to his covenant. On the death of the tenant 
in tail without iffue, the remainder-man in fee made an 
actual entry upon the lands to avoid the fine, and then 
brought his ejectment. The queftion was, whether the 
plaintiff would maintain an eje&ment ? It was contended, 
that an eje&ment might be maintained, unlefs a difcon- 
tinuance , could be proved ; that, from the authority of 
Seymour's cafe, the fine did not operate as a difcontinu- 
ance, becaufe it paffed no freehold, the freehold having 
been conveyed by the leafe and releafe before the fine was 
levied, which, therefore, only operated as a confirma- 
tion of the preceding eftate. But the Court of King’s 
Bench were unanimoufly of opinion, that the leafe and 
releafe, and fins, operated as one affurance, and de- 
vefted the remainder in fee ; fo that the plaintiff could 
not maintain his eje&ment, but was put to his formed 
don, becaufe the operation of the. deeds and fine ought 
not to be divided and cpnfidered diftin£tly, as that 
would defeat the intention of the parties, and overturn 
a great nutpber of family fettlements j that the deeds 
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of lejife and. releafe were incomplete until the fine was 
levied, and only operated as a declaration of the ufes 
of the fine, fo that the eftate tail pafied by the fine ; 
that this cafe was quite different from Seymour* s, for, in 
that cafe. Lord Cheney did not levy the fine until a year 
after the bargain and fale was inrolled 3 and it was ex- 
prefsly found by the verdifl that the bargainee entered, 
and was feifed by force of the bargain and fale only ; 
fo that the bargain and fale was totally unconnected 
with the fine, nor did it appear that any fine was in- 
tended to be levied at the time when the bargain and 
fale was executed. 

§ 44. It fhould, however, be obferved, that there 
can be no difcontinuance of things lying in grant ; fo 
that, if a tenant in tail of a rent, advowfon or common, 
levies a fine, or makes a feoffment with warranty, there 
is no difcontinuance, for nothing paffes but during the 
life of the tenant in tail, which. is lawful; and as no 
injury is done to the iffue in tail, the remainder-man, 
or the reverfioner, there is no difcontinuance. 

§ 45. A fine levied by a tenant for life, operates fo 
as to difplace or deveft the remainders and reverfion, 
and, therefore, only leaves a right of entry in the per- 
fons entitled to the remainder or reverfion ; from 
.which, it follows, that they muff make an aftual entry 
to avoid fuch fine. But, where a tenant for life accepts 
a. fine from a fhanger, it has no operation, and die re- 
mainder-man or reverfioner is not bound to enter, but 
may avoid it by the plea of partes j/lnis nichil habuerunU 


$ 46. With 
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§ 46. With refpeCt to the mode of making an entry 
it muft be on the land, and with an intention of tfftlhl* 
ing the freehold againft the fine. 

§ 47. A fine having been levied, the lefior of the JAiton. 
plaintiff proved that at the gate of the houfe in queft> * m, 4 ** 
tion, he faid to the tenant, he ' was heir to the houie 
and land, and forbade him to pay more rent to the 
defendant ; but he did not enter into the houie when 
he made the demand, on which it was agreed that the 
claim at the gate was not fufficient. Then it was 
proved that there was a court before the houfe, which 
belonged to it, and that though the claim was at the 
gate, yet it was on the land and not in the ftreet, and 
that was holden good without queftion. 

§ 48. If a perfon is prevented by force or violence Lit- f. 41^- 
from entering on lands whereof a fine has been levied, 1 ° 255 
he mull then make his claim as near the land as he 
can, which in that cafe will be as effectual as if he had 
made an a&ual entry. 

§ 49. The delivery of a declaration in eje&ment 3 Barr. Rep. 
does not amount to fuch an entry as will avoid a fine, i>oug. Rep. 
even though the defendant appears to it, and confeffes + 68 - 
leafe, entry, and ouller, for there muft be an a&udl 
entry made animo clamandi : whereas in an ejeCt meat, 
there is only a fictitious or fuppofed entry, for tins 
purpofe of making a demife, and an adtual entry 
muft be made before the time when the demife b 
hid. 


5 $ © . Upon 
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§ 50. "Upon a fpecial verdift in ejeftment, it wai 
found that a hue had been levied of the premifes in 
queftion ; and that tlje lefforofthe plaintiff entered 
into the premifes with intent to make the demife in 
the declaration mentioned, but did not then make an 
A&ual entry for the purpofe of avoiding the fine, but 
that after the demife laid the leffor of the plaintiff 
made an aftual entry. It was infilled for the defend- 
ants, ill. That an aftual entry was neceffary to avoid 
the fine. And 2d, That the demife could not be 
laid before the leffor had regained the poffetfion by the 
actual entry. The court was of opinion with the de- 
fendants on both thefe points ; and on a writ of error 
in the Houfe of Lords it was argued for the plaintiff, 
that a fine with proclamations does not, by force 
of the ftatute 4 Hen. 7. operate as a bar to conclude 
ftrangers till after five years elapfe without entry or 
aftion ; and therefore the verdift having found that 
the leffor of the plaintiff made his firll aftual entry 
.after the demife laid, he thereby avoided the operation 
of the fine, and was at liberty to lay the demife in his 
declaration, which is a mere fiftion of law, as early 
as he thought fit after his right accrued, in the fame 
manner as if his title had flood independent of fuch 
fine, fo rendered ineffeftual within the plain intent of 
the llatute ; and if fuch entry was not good to main- 
tain this demife, it mull follow, that in every cafe 
.where a fine is levied by a wrong-doer, and not difeo- 
vered till two, three, or four years afterwards, the 
intermediate profits between the time ©f levying fuch 
fine, and the entry of the lawful owner, mull b$ ab- 
folutely loll, although the llatute gives five years to 

enter. 
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,enter, and an entry at any time within the five years, 
purges the difleifin and the wrong from the beginning, 
and brings the perfqn fo entering within the laving of 
the Ilatute, to all intents and purpofes. On the other 
fide it was faid, that an adual entry is neceflary to 
avoid a fine, before- an ejedment can be brought, and 
it mult alfo be before the time of thedemife ; becaufe 
a fine is of that high nature, even at common law, 
that it difpoflefles all perfons claiming title, and confe- 
quently a leafe to found the ejedment upon, cannot 
be made till the leflor regains the pofleflion. As. to 
the entries found by the verdict to have been mttde 
fubfequent to the time of the demife, they were of no 
ufe in the prefent cafe ; for the ejedment being origi- 
nally void, could not be made good by any fubfequent 
ad ; and therefore whatever effed thofe entries might 
have in other refpeds, they could not make the leafe 
good. That the word aftion in the Ilatute 4 Hen. 7. 
has always been underftood to mean real, adions which 
were then in ufe : and it has often been determined, that 
the bringing an ejedment is not fufficient to avoid a 
fine. 

It appears froni Sir John Strange * s report of this 
cafe, that the quefhions put to the Judges were, ill, 

.Whether an adual entry was neceflary to avoid a finp ? 

2d, Whether the demife being laid before the time of 
the full entry, the ejedment could be maintained ? 

To the full queltion they anfwered in the affirmative j s. P. Doug, 
to the fecond in the negative $ upon which the 
inent was affirmed. 


jttdg. 


7 Term Rep, 
73 * 3 . 


$ 5»* No 



itffc tHU iX3tVv Jfrfc C& xSv. § ft— 5 j- 

a W 2 TR. 45. S S Ifc No entry is neceffary where die fine is idried 

without piroclatnatiottS, for die ftatute 4 Metu 7. dfti I 
not extend to fitch a fine, and therefore it may be 
avoided at any time within twenty years. 

1 infl. jjg a . $ 52. The entry to avoid a fine mull be made by 
the perfon who has a right to die land, or by forad 
one appointed by him ; for a perfon ‘who has a right 
of entry may empower another to enter for him. But 
if a ftranger makes an entry on lands whereof a fifie 
has. been levied, in the name of a perfon who has 4 
right to the land, without any preceding command of 
fubfequent affent, within five years, by the perfon 
having right, it will not be fufficient ; for the ftatute 
4 Hen. 7. bars all perfons who do not claim within 
five years, by which means an de&ion is given to all 
thofe who have.a right at the time when a fine is levied 
to claim or not, and a ftranger cannot make this elec- 
tion for than. 

pollard r. § 53. A difleifor levied a fine with proclamations, 

Pc$h *ro8. t ^ lc not knowing it j and a ftranger made an 

Hao* 457. entry within five years, to the ufe of the difieifee, but 

vro^jhiz^ the difieilee did not afient to it, until the five years 

5 ««. 

were expired. It was determined by all the Judges 
that the afient of the difieifee to the entry, after die 
five years had expired, was not fufficient to raider it 
valid, becaufe the ftatute of fines ought to be fake d 
ftri&ly, being made for the purpofe of Tepofe and 
tram|uilEty. 

$ 54. A perfon 
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$ 54. A perfon in remainder or revefUan, expedant Step. Too. 
on a leafe for life or years, or the lord of a tenant by | 3 Rep. 196 «. 
copy, may enter in the name of the tenant for life, 
the tenant for years or the copyholder, to fave thole 
particular interefts, as well as their own freehold and 
inheritance : and the entry of thofe particular tenants 
will alfo fave the rights of the lord, the remainder- 
man, or reverfioner, on account of the privity of 
eftate which is between them. A guardian by nur- 
ture, or in focage, may alfo enter in the name of his 
ward to avoid a fine, and fuch an entry will fave his 
right. 

§ 55. The entry of one joint-tenant, coparcener, 
or tenant in common, will be fufficient to avoid the 
effect of a fine, as to the other joint-tenant, coparcener, 
or tenant in common, 

§ 56. By the ftatute 4 Ann. c. 16. f. 16. it is 
enaded, “ That no claim or entry to be made of, br 
“ upon any lands, tenements, or hereditaments, (hall 
44 be of any force or effed to avoid any fine levied, or 
44 to be levied with proclamations, according to the 
44 form of the ftatute in that cafe made and provided, 

“ in the Court of Common Fleas, or in the Courts 
44 of Seffions in any of the counties palatine, or in 
44 the Courts of Grand Seffions in Wales , of any 
“ lands, tenements, or hereditaments; or (hall be a 
44 fufficient entry or claim within the ftatute of limita- 
“ rions, unlefs upon fuch entry or claim an adion 

** (hall be commenced within one year next after the 
Vol, V. R “ § ** making 
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“ making of fuch entry or claim, and profecuted with 
“ effed.” 

§ 57. The proper mode of reverting a fine for any 
defeat in the record* is, we have feen, by writ of 
error: but where a fine is void ab initio , either as 
to all mankind, or as to fome particular perfons, its 
effects may then be avoided by pica. 

§ 58. Thus, where none of the parties to a fine 
have an eftate of freehold in the lands whereof it is 
levied, fuch fine is totally void as to all ftrangers, and 
may be avoided by pleading, quod partes jinis nec 
eorum aliquis tempore levationis finis , nihil habucrunt t 
nec eorum aliquts habuit , &c. fed quidam J. S. cujus 
fiatum ipfe habet. This mode of avoiding a fine feems 
to have been already eftablilhed in the time of Brac- 
ton : Excufatur etiam qui quod clamcum non appofucrit t 
fcilicet ubi finis ipfo jure fit nullus , ut Ji faftus fuit de 
tenement 0 quod alius tenuity ut ft ipfe qui debuit clamcum 
appofuijfe , vA anteceffor fuus y fuit in feifina de eadem 
re quando finis fadlus fuit , ct non illc vel anteceffor fuus. 
qui finem allcgat . 

§ 59. The plea quod partes finis nihil habuerunt , 
might originally have been pleaded by any perfon who 
was not a party to the fine ; and there is a very long 
cafe in the Rolls of Parliament, 14 Eld. 5. N J 31, in 
which it was determined, that a ftranger fhould be 
allowed this averment. But by the (latute 4 Hen. 7. 
parties and alfo privies to a fine are deprived of thia 
plea ; and as it is now determined, that the iffue in 

8 tail 



SfiM? XXXV. Fine. Ch. xiv. § 59—62. 

tail are meant by the word privy, it follows, that they 
cannot avoid a fine on this ground. 



§ 60. By the common law a fine might be avoided ^rerment of 
on account of any fraud in the parties who levied it. 

Excufatur etiam quit quod clameum non appofuerit , Jt Bra&. 436 6. 
finis faflus fuerit per dolum et fraudem vel alio modo in 437 * 
alterius prajudicium , quod finis tenere non debeat. 


§ 61. Thus, in 29 Eiiz. one Hubert was convicted Hubert’s 
in the Star Chamber upon a bill exhibited againfl him Eliz ’531.* 
for procuring one Webjler to acknowledge a fine, in 
the name of Alexander Gillibrand (who was then be- Co. Read. 7. 
yond fea). The fentence was, that he fhould be fined 
and imprifoned, and that the fine thus levied fhould 
be avoided (if it could be fo done) by entering a 
vacat on the roll, or otherwife as the Juflices of the 
Common Pleas fhould belt approve j and if it could 
not be fo made void, that then Hubert , by fine or 
otherwife, as Gcllibrand might devife, fhould re-convey 
the land to him and his heirs. 

§ 62. Soon after the refloration,, doubts were enter- 
tained refpe&ing the power of Parliament to fet afide 
a fine obtained by force and fraud. 

A* bill having been brought into the Houle of Lords Lords Jour, 
to vacate certain fines unduly procured to be levied * 3 Ca P a* 9 *" 
by Sir Edward Powell and Dame Mary his wife, the 
^loufe commanded the Judges to deliver their opinions 
thereon in point of law; the Lord Chief Juflice of 
the King’s Bench delivered it as his opinion, and that 

R 2 of 
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ftf all the reft of the Judges, to be, ** That they did 
“ not find by any record or precedent m their law 
44 books of any fine which had been perfected, that 
** had been vacated for fraud or force in Parliament, 
“ or any other place.’* The queftion was then put, 
whether the fine was obtained by force ? and it was 
refolved in the affirmative. The bill palled, but the 
Id. pa. 209. following proteft was entered, figned by Lord Chan- 
cellor Hyde and feveral other Lords, “ That fines are 
w the foundations of the afliirances of the realm, upon 
“ which fo many titles depend, and therefore ought 
“ not to be lhaken, nor hath there any precedent oc- 
“ curred to us wherein any fines have been vacated 
“ by judgment or a£t of Parliament, or otherwife 
“ without confent of the parties ; the eye of the law 
** looking upon fines as things always tranfa&ed by 
“ confent, and with that jprerence, that no averment 
“ whatfoever fhall be againft them when they are per- 
Commons “ fe&ed.” In the Houfe of Commons counfel were 
pa ^3*44^ ' 8 * heard for and againft this bill, and the Houfe being 
1 3 Si 14 Car. fatisfied that they had full power and jurifdi&ion of 
** ^ the caufe, the bill palled. 

3 Rep. 80 a. § 63. A fine may alfo be avoided by an averment 

jcDk. T54. 8 of fraud, in confequence of the ftatute 27 Eliz. c. 4. 

where it appears to have been levied to fecret ufes, for 
the purpofe of deceiving purchafers $ or by an aver- 
ment of ufury under the ftatute 1 3 Eliz. c. 8. 

$ 64.' Although a fine duly levied is as effe£tual 
and binding iq a court of equity as in a court of 
law, becaufe it is one of the common affurances 

of 


Courts of 
Equity. 
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of the realm, and was originally inftituted for 
the purpofe of fecuring thofe who were in pofleffion 
of lands; yet if any fraud or undue pra&ice ap- 
pears to have been ufed in obtaining a fine, the 
Court of Chancery has then a power of relieving 
againft it, as much as againft any other conveyance ; 
for although it might be extremely improper and in- 
convenient to admit of an averment in a court of 
common law, againft a fine obtained by fraud, becaufe 
it would be dangerous to permit the evidence of a 
record to be queftioned in any cafe whatever ; yet as 
there is a method in which relief may be given in cafes Day v, 
of this kind, without contradicting the principles of ^Ro^URejk. 
the common law, it is highly proper that a court of 
equity fhould adopt it, and the Lord Chancellor ap- Welbv, 
pears to have exercifed this jurifdicfcion as early as the ^Vin^Ab., 
reign of Queen Ehzabetjfi 37 3* 

§ 65. The Court of Chancery however' does not 
ahfolutely fet afide a fine fo obtained, nor does it fend 
the party aggrieved to the Court of Common Pleas to 
get it reverfed ; but it confiders all thofe who have 
taken an eftate by fuch a fine, with notice of the fraud, 
as truftees for the perfons who have been defrauded, 
and decrees a re-conveyance of the lands, on the ge- 
neral ground of laying hold of the Ul confdence of 
the parties, to make them do that which is aeceflary 
for reftormg matters to their fituatioa. But with re* Wright v. 
%>e£t to any technical error in a fine, or irregularity of ( 

the commiflioners who have taken the acknowledgment St. John v. 
pf it, it is a matter only cognizable in the Court of 1Ab.Eq.359; 
Common Pleas, becaufe a fine being of the fame na> 1 Vc * c 7 * 8 ^ > 

R 3 ture 
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t 

ture as a judgment, is properly examinable in that 
court only where it is entered. 

§ 66. A bill was filed by one Coleby , to be relieved 
again# a purchafe made from the plaintiff’s father, 
fuggefling that he had been circumvented and impofed 
upon by the defendants. The defendants infilled on 
their purchafe, and it appeared that there were, firll, 
articles for the purchafe under hand and feal, and fome 
time after that, a conveyance actually made and exe- 
cuted in purfuance of thefe articles, and the purchafe- 
money paid and fecured j and after all this, a fine 
levied by the plaintiff’s father to the purchafer. * Lord 
Keeper North , upon the hearing of the caufe, fet the 
purchafe afide, becaufe there appeared to be fome 
art ufed to perfuade the plaintiff’s father to fell the 
lands. 

§ 67. A perfon having prevailed on a woman to 
levy a fine of fome houfcs, and to execute a deed de- 
claring the ufes thereof to hitnfelf and his heirs, it 
being proved that the woman, at the time of levying 
the fine, declared that Ihe muff make ufe of iome 
friend’s name in trull for herfelf, and Ihe having after- 
wards declared in her will, that Ihe only levied the 
fine for the better enabling her to difpofe of her eflatc, 
and having devifed it to J. S. fubjefit to the payment 
of her debts : the Court of Chancery decreed, not 
only that the lands were liable to the debts of the tef* 
tatrix, but alfo that the perfon to whofe ufe the. fine 
was declared, Ihould convey the houfes to J. S. ac- 
cording to the will. 


S 68. Where 
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5 68. Where a fine is levied by a perfon who has 
got into pofleffion under a forged deed, a court of 
equity will not allow it to have any operatioa. 

§ 69. If tenants give a conditional poiTeilion only, 
provided they may pay their rents to a third perfon, 
until a fuit is determined : a fine levied under fuch a 
pbffeflion will not in a court of equity be allowed to 
have any operation. 

§ 70. By the common law, If an infant or idiot has 
by any neglect or contrivance been permitted to levy 
a fine, his declaration of the ufes thereof will bo good, 
fo long as the fine remains in force j and if the fine 
is never reverfed, his declaration of the ufes will be 
binding and conclufive on him and his heirs for ever; 
becaufe the law will not prefume that a fine, which is 
a folemn aft on record, has been levied by a perfon 
labouring under fuch difabilities, and therefore until 
the fine, which is the principal, is annulled, the decla- 
ration of the ufes thereof will remain good. Thus, 
Hands the common law on this point ; . but as the 
Court of Chancery has, in many iriftances, compelled 
perfons who had obtained eftates under a fine in a frau- 
dulent manner, to re-convey them to thofe who were 
really intitled thereto : fo, that court will interpofe its 
authority in cafes of this kind, and not fuffer the de- 
claration of ufes of a fine levied by an idiot to bar his 
heirs ; as no fpecies. of fraud can be more evident, 
than that of obtaining a conveyance from a perfon of 
this defcription. 

R 4 Thus, 
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Thus, where one Addifon by a firft and fecond in* 
quifition was found a iunatick in 1 706 from the year 
1689, „ without any intervals. The defendant had got 
a mortgage, and at laft an abfolute purchafe at great 
undervalue, by deeds, fines, and recoveries ; the court 
fet afide the purchafes, 

§ 71. A court of equity will not fuffer a fine and 
non-claim to bar, any charge on lands, where the per* 
fon who levied the fine had notice of fuch charge. 

5 72. Thus, where a perfon to whom lands were 
devifed chargeable with legacies, levied a fine, on 
which there was five years non-claim, and afterwards 
granted a rent-charge and mortgaged the lands. It 
was decreed that the fine and non-claim were no bar 
to the legatees, becaufe the devifee having no title but 
under the will, mull have had notice of them, 

§ 73. A fine levied by a truftee yill not be allowed 
to affe& the intereft of the cejlui que truji . Thus, in 
rite cafe of Bovey v. Smith , the X.ord Keeper put this 
cafe to Serjeant Maynard ,• — “ A. feifed in fee in truft 
“ for B. for full confederation conveys to C. the pur* 
“ chafer having notice of the truft} and afterwards 
“ C. to ftrengthen his own eftate levies a fine. Whe- 
“ ther B. the cejtui que irq/i be not in that cafe bound 
“ to otter within five years ? and the count'd were ati 
“ of opinion, that he was not j for C. having -piir* 
“ chafed with notice, notwithftanding any confidcra- 
“ tion paid by him, was but a truftee for J3. and fo 

** the eftate not being difplaeed, the fine cannot bar.** 

$ 74- So 
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5 74. So in the cafe of Shield* v, Atkins, Lord 3 Atk. 563. 
Hardwicks fays, it would be dangerous, where a peifon 
enters on the foot of a truft, and never makes ' any 
declaration of his -having performed the truft, to con- 
ftrue this fuch an entry, as that a fine and non-claim , 
afterwards would be a bar. And in the cafe of Lord 
Pomfret v? Lord Windfor , his Lordfhip obferved, that a Veasey 48s; 
a court pf equity would not fuffer a fine levied -by a 
truftee, to bar an equitable right : and that if a prac- 
tice of this kind was fullered to prevail, a court of 
equity might as well be aboliflied by aft pf Parlia* 
ment, 

§ 75. It is a principle of equity, that if a {banger 1 Vera. 293. 
enters upon an infant’s eftate and receives the profits, * Vem * ***' 
he fhall be looked upon as a truftee for the infant j 
and that die laches of a truftee ihall not prejudice the 

ccfliii que truft. 

$ 76. Thus, where A. devifed lands to truftees until Alien r. 
his debts were paid, then to an infant and his heirs, £vat». 
the defendant entered on the eftate and levied a fine* 
five years paft ; the infant brought an eje&ment as 
foon as he had attained his full age, but was barred by 
the fine and non-claim. He then brought his biH in 
Chancery, where it was determined that although the 
fine and non-claim was a good bar at law, the legal 
eftate being in die truftees who were of full age and 
ought |e have entered, yet that the plaintiff ought not 
to fuffer for their laches, being an infant. The court 
decreed the poffefiion, and an account of profits, 
declaring the fine and non-claim fhouldnot run upon 

the 
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the truft in the infant’s minority, nor he fuffer for the 
laches of his truftee. 

§ 77. A mortgagor cannot bar a mortgagee by a 
fine and non-claim : for although the mortgagee be in 
reality out of poffeifion, yet when that is done by the 
confent of both parties, and the nature of the contradt 
requires it ihould be fo, while the intereft is paid : 
It would be againft the original defign of the contract, 
that any a 6 t of the mortgagor, except the payment 
of the money, ihould deprive the mortgagee of his 
fecurity. 

§ 78. A fine fold non-claim by a mortgagee in pof- 
feffion will not, from the fame principle, bar the 
equity of redemption. Thus, where a fine and non- 
claim was pleaded to a bill brought for the redemption 
of a mortgage, the plea was over-ruled. 

§ 79. Where a fine is levied pursuant to a decree of 
the Court of Chancery, for a particular purpofe, that 
Court will not permit it to operate farther than the de- 
cree diredU. 

5 80. The intention of marriage articles is fo far 
confidered in equity, that if a fine be levied of the 
lands comprehended in fuch articles to different ufes, 
n court of equity will compel a conveyance of the 
lands to the ufes of the marriage articles, notwith- 
ftanding .the fine. 


§ 81. The 
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5 8 1. The plea of a fine and long poffdjion trader 
it, is not a good bar to a bill brought for a difcovery 
of the deeds, declaring the ufes of fuch fine. 

§ 8 a. William Lord Brereton , being feifed in fee of Holt ▼. 
the impropriate redory of Middlewich , and of the ad* 4 Brown 355. 
vowfbn and vicarage of the faid church, zs appendant 
to the redory, agreed with Robert Lowe to convey the 
fame to him ; and, in purfuance of this agreement, 
the faid William Lord Brereton and Elizabeth his wife, 
and William, , their fon and heir apparent, in 1664, le- 
vied a fine fur conufance de droit come ceo , &c. in confi- 
.deration of 1 000 /. therein mentioned to be the pur- 
chafe-money, in the court of the county palatine of 
Chefter , to the faid Robert Lowe , and, to Edward Min - .. 

Jhall , Gabriel Hodgson, and John Wilfon , (who all three 
died in Lowe’s life-time), and to the heirs of the laid 
Robert Lowe. About the year 1702, Samuel Lowe; 
the fon and heir of Robert Lowe , prefented a clerk to 
the vicarage of Middlewich , who was inftituted and 
induded, and continued in poffeffion till his death, 
which happened in the year 1718, when Francis Lord 
Brereton , prefented his clerk to the vicarage, who was 
inftituted and induded. James Lowe, the refpondent’s 
brother, brought a writ of Square Impedit , but, before 
the matter was determined, the incumbent died, , and 
the refpondent Lowe prefented his clerk, who was in* 
ftituted and induded. And the appellants brought 
their writ of Square Impedit , to recover that turn .of 
prefentation, claiming the fame under a conveyance 
from the family of Brereton. The refpondent Lowe 
having plfeaded his title to the redory and vicarage 

under 
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tusker the purchafe and fine above mentioned) the ap- 
pellants, in Eafier term 1734) exhibited their bill in 
the Court of Exchequer againft the refpondent, fetting 
forth, that William Lord Brereton being minded to fell 
the glebe and tithes of the faid rectory, the refpondent’s 
grandfather, who was then bailiff to Lord Brereton , 
prevailed on him, his lady and fon, for fome fmall fum 
of money, to fell and convey to the faid Robert Lowe the 
glebe lands and tithes of the greateft part of the faid 
paxifh ; and other parcels of the laid tithes were about 
the fame time purchafed by feveral other perfons, and 
conveyed to them, and the faid 1 Robert Lowe , as part 
of the confederation for the purchafe of the laid tithes, 
agreed to take upon himfelf the payment of die ftipend 
ef nineteen marks to the vicar ; but neither he nor his 
fon ever pretended or infilled on any right to the ad- 
vowfon of the vicarage, nor ever attempted to prefent 
thereto, except in the year 1 702, when Samuel Lowe , 
taking advantage of John Lord B rereton's being then un- 
der a cowunifllon of lunacy, prefented a clerk. The ap- 
pellants, therefore, prayed, tha£ the refpondent might 
difedver whether there was not fome -deed wherein the 
vies of the fine were declared, and whether a fubfe- 
quent fine of particular parcels of the redory was not 
levied in 1667, and deeds executed declaring the ufes 
thereof*— — -in bar to this difeovery, the. refpondent 
pleaded the purchafe fo made by Robert Lowe ha grand- 
father, and the fine thereupon levied to him of the find 
nedory, and the advowfon of the faid vicarage ; and 
she the payment of the faid fum of 1 000 1 . the pur- 
chafe, money Mentioned in fuch fine. Haat proclama- 
tions were duly made on the faid fine, and that ho 

claim 
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claim was made to the premifes within five years next 
after. That the refpondent, and thofe claiming under 
him,' enjoyed the premifes for fifty years and upwards, 
and infifled on the ftatute of limitations. 

On the 9th of November 1734, this plea came on to 
be argued before the barons, when they ordered that 
the plea fhould be allowed. An appeal was then 
brought in the Houfe of Lords, and, on behalf of the 
appellants, it was argued, that the fine infilled by the 
plea to have been levied to Robert Lowe , Minjhall , 
Hodgson, and Wilfon , was not levied with an inten- 
tion to convey the reftory to the conufees for their 
own ufe, but only to clear the title to the reflrory, 
which was then intended to be fold in parcels ; and as 
there did not appear to be any declaration of the ufes 
of this fine, it would, by the rules of law, refult to 
the conufors. That the end of the bill was to difcover 
the intent and defign of the faid fine, and of a fubfe- 
quent fine, faid to have been levied in 1667 to the faid 
Robert Lowe , of divers parcels of the faid rettory j and 
by the difcovery of this fecond fine, and the ufes of 
it, and the confid^ration of fuch conveyance, to Ihew 
that the ufes of the firft fine did refult to the conufors, 
©r at leaft, as to fuch parts of the re&ory as were not par- 
ticularly conveyed by the fecond fine, and the deeds de- 
claring the ufes of it j and, therefore, the firft fine ought 
sot to have been pleaded in bar to fuch difcovery, .without 
a denial of the particular circumftaiices charged by the 
bill, as an evidence of fuch refuhing ufe. That , the 
refpondent, by not anfwering or denying the feveral. 
charges in the bill, touching the fecond fine, and" fins 

declaration 
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declaration of its ufes, did implicitly admit the lame, 
afid that the advowfon of the vicarage was not corn- 
prized therein ; and this admiffion was a ftrong evi- 
dence againft him to (hew, that the firft fine was levie4 
only for the purpofes above mentioned, and that no- 
thing mere was intended to pafs to his anceftor, than 
what was particularly comprized in the fecond fine, and 
the declaration of the ufes thereof. That it did not 
appear by the plea, what was the real purchafe-money 
of the advowfon, nor that the fame was paid by Robert 
Lowe, the refpondent's anceftor. That the appellants 
and the refpondent derived under the fame title, and 
the right of the appellants to the advowfon appeared 
from the refpondent’s own conveyances ; the pretence, 
therefore, of his anceftor’s being a purchafer, without 
any notice of the appellant’s title, was without founda- 
tion. And as to the quiet enjoyment, the fine and 
non-claim, and the ftatute of limitations, fet up as a 
bar to the difcovery fought by the appellants, it was 
faid, that as to the glebe, and fuch part of the tithes, 
parcel of the faid reftory, as the refpondent claimed, 
there might have been a long and quiet pofTeffion, nor 
was his title thereto at all impeached by the appellant’s 
bill ; but as to the advowfon of the vicarage, the only 
evidence of enjoyment infiftcd oh hy the refpondent, 
was a prefen tation about the year 1702, which was dur- 
ing the lunacy of Lord John ; and, fince that time, 
Lord Francis, his heir, prefented the laft incumbent,, 
and regained the poftefBon of the vicarage. It was, 
therefore, hoped, that the (aid plea ihould not bar .tbs 
appellants of a full difcovery of the refpondent’s title,- 
bat that the order for allowing the fame (hoidd be re^ 

verfed. 
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veifed. On the other fidey it Whs contended, that 
Robert Lowe , the refpondent's grandfather, and undo: 
whom he claimed, was a purchafer of the re&ory and 
the advowfon 6f the vicarage, hy the fine levied in 
1664, for 1000/., without any notice of any other 
title; and, therefore, by the known and eflablifhed 
rules and pra&ice of courts of equity, the refpondent 
ought not to be obliged any further to difcover or dif- 
clofe his title ; nor were the appellants entitled to 
the aid of a court of equity in refpeCt to fuch title. 
That by the fine, proclamations, and non-claim there- 
upon, and by the length of peaceable poffeffion and en- 
joyment, which the respondent's grandfather, father, 
and brother, and thofe claiming under them, had fuc- 
ceffively of the faid advowfon, under the faid fine .and 
purchafe ; the title under which the appellants, by their 
bill, claimed the fame, was utterly and effectually bar- 
red and defeated both at law and in equity; and, 
therefore, the order for allowing the plea ought to be 
affirmed, and the appeal difmiffed with cods. After 
hearing counfel on this appeal, it was ordered and ad- 
judged, that the order therein complained of, fhould 
be reverfed ; and that the plea fhould (land .for an 
anfwer, with liberty to except fo far, as to oblige the 
refpondent to difcover any conveyance or conveyances 
made by William Lord Brereton and Elizabeth his wife, 
and William Brereton Efq. their fon, or any or either 
of them, to Robert Lowe , the refpondent's grandfather, 
alone, or jointly, with any other perfbn or perfons ; 
and to difcover any deed or' deeds, declaring the ufes‘ 
of a fine, in the pleadings mentioned to be levied in 1 
the 1 6th year of King Charles 11- or declaring the ufeS' 

of 
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of a fine in the pleadings alio mentioned to be levied i n 
the year 1667. 

$. 83. Although a bill, in equity, is not fuch an 
adtion as will avoid a fine, if the fubjedt-matter of the 
fuit be of legal jurifdidtion ; yet ftill, in fome infiances, 
the filing a bill in a court of equity, will prevent the 
3 Atk. 389, bar arifing from a fine and non-claim ; and, in cafes 
of this kind, the court will diredt a trial at law, with 
an order, that the defendant ihall not fet up the fine in 
bar of the plaintiff’s claim, upon the fame principle 
that a court of equity fometimes diredts that the defen- 
dants, in a fuit at law, fhall not plead the ftatute of 
limitations. 

'Pincke v. § 84. Sir John Thorny croft Bart, being entitled to 

JV-5* the remainder in fee of the eftates in queftion, expedt- 

a ® 9 - , ant on the deceafe of his lifter Elizabeth , the then wife 

* Bro Pari 

Ca. 9 . of General Handafyde , devifed the fame to Henry 
Forjler in fee. After the deceafe of Sir John Thorny- 
croft , difputes arofe between Mrs. Handafyde , who was 
heir at law of Sir John Thorny croft and Mr. Forjler, re- 
fpedting the validity of this will, which were compro- 
mifed, and Mr. Forjler, in confideration of 63© /., con- 
veyed all his intereft in the eftates deviled by the laid 
will to General Handafyde and his wife in fee as joint- 
tenants. Mrs. Handafyde furvived her hulband, and, 
having no iftue, fhc devifed among other eftates, ** her 
“ eftate and manor of Stockwell in the parifti of Lam- 
“ betb, in the county of Surry, and all thereunto be- 
** longing, to Henfkaw Thornycroft, and his heirs male, 
** and appointed him her executor/’ Upon the deaftt 

of 
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of Mrs. Handafyde , Henfhaw Tbornycroft entered into 
pofleflion of all the eflates whereof fhe was feifed, 
among which was a farm fituated in the parifh of Su 
Mary Newington , but which was not within the manor 
of Stockwei/, and therefore did not paf? by the wifi, 
and in Hilary term 1773, levied a fine and fuffered a 
recovery of all thofe eflates, in order to bar the intaiL 
Previous to this, Elizabeth Ptncke and Ann Tbornycroft , 
who were the heirs at law of Mrs. Handafyde , filed 
their bill in the Court of Chancery againft Henjhaw 
Tbornycroft* praying, that the faid Tbornycroft might 
fet forth the dates and fhort contents of all the deeds, 
evidences, and writings in his cufloJy or power, re- 
lating to the eflates whereof Mrs. Handafyde died feifed ; * 
and that he might likewife fet forth and difcover of 
what lands of the faid Mrs. Handafyde he was in pof- 
feffion, which were not comprifed in her will, and for 
an account of the rents and profits of the faid premifes 
received by him fince the deceafe of Mrs. Handafyde , 
and for a delivery of all deeds relating thereto. - The 
defendant, by his anfwer, denied being in pofleflion of 
any eflates belonging to Mrs. Handafyde , but what 
were comprifed in her will. ThG heirs at law foon 
after difcovered, that the farm at Newington was not 
devifed by the will, and, therefore, brought an eject- 
ment for the recovery of it. Notice of trial having 
been given juft before the fummer affizes 1778, a few 
days before the trial was to come on, the fohdtor, for 
the defendant informed the folidtor for the plaintiff of 
the will of Sir John Tbornycroft , and that the produc- 
tion. of that will, and fetting up the title of Henry 
Forjier under it, would oonfuit the plaintiff in ejeft- 
Von. V. S meat. 
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fnent, but fid not mention the fine or the deed by 
which Former's title was conveyed to Mrs. Handafyde, 
that deed being in fatt not then difcovered. The heir# 
at law gave notice of trial for the Lent affizes 1779, 
when Henry Thornyeroft fet up the fine and non-claim ; 
and there having been no a&ual entry, the plaintiffs 
werq nonfuited. Upon this, the plaintiffs filed a bill 
of revivor and fupplement, praying, that under theft 
circumftances* the defendants might be restrained from 
fetting up the fine in any manner to the prejudice of 
the plaintiffs. The cafe was heard before the Lords 
Commiffioners, Loughborough , AJhhurJl , and Hotham ; 
and on behalf of the plaintiffs it was contended, that 
they Should have proceeded to trial at the Summer 
affizes 1778, which was before the expiration of the 
five, years, if they had v not been prevented by the in- 
formation of the folicitor ; and, therefore, this was a 
proper cafe for the interference of a court of equity. 
They infilled further, that the filing of the bill in the 
Court of Chancery was of itfelf fufficient to prevent 
the bar, arifing from the fine and non-claim taking 
place. 

For the defendants, it was urged, that there was no 
impropriety in the folicitor’s conduct; that the court 
would not interfere to prevent the operation of a fine, 
unlefs in cafes of fraud ; and that the bill being, in fub- ' 
fiance, a mere bill for difoovery, could not operate to 
prevent the bar arifing from the fine. 

Lord LougBU rough. s- ** If it were made out that?* 
M the plaintiffs were prevented from trying their caufe 

3 “iy 
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** by fraud, I Ihould think, under the principles of 
** this courr, the defendants ought to be retrained 
“ from fetting up the fine as a bar ; but here the plain* 

“ tiffs take it for granted, that a bill filed in this court 
“ for any pttrpofe, will prevent the ftatute of limita* 

* e tion, or a fine barring. AH legal interefts are bound 
** by the fine j if the fubj eft-matter of the fait be of 
“ legal jurifdiftion, the bringing a fuit in equity will 
w not bar the operation of the fine. If a demand of 
“ a debt be made here, if it be a legal debt, this court 
* c being applied to for a difeovery, will not prevent the 
** ftatute of limitations from running ; but if it be for 
“ payment out of affets, for which this is the proper 
“ jurifdiftion, there the filing of the bill is the com- 
“ mencement of a proper fuit. I do not fay, that a 
“ cafe may not exift where the bad faith of par* 
u ties may make a ground to prevent a fine from bar- 
<s -ring ; but here was only a communication of the 
“ truth of the cafe ; the attorney ftated all he knew : 

“ it was not his duty to give notice of the fine : it was 
** not in proof that it was in confequence of this they 
“ did not try the caufe. It was their own judgment 
“ that decided upon it. A legal bar has taken place 
“ in confequence of a legal provifion, whether that 
“ provifion be wife or not, it muft bind. No hard- 
“ fhip has occurred, in confequence of which they can 
“ fay, that in confcience the fine fhoufdVot be fet up. 

‘ £ This is a legal title, over which this court has no ju* 

“ rifdiftion, and no fraud has intervened. The bill 
•* muft therefore be difmified.’* 

S % jLord 
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Lord Commiflioner Afhhurjl . — 44 I am of the fame 
** opinion,— where a bill is filed, with a prayer for 
“ equitable relief, the policy of the law fufpends the 
< 4 flatute of limitations ; juiE as in the cafe of thecom- 
44 tnencement of an a&ion. But, with refpedt to a 
44 fine, the cafe is different ; the bringing an action is 
44 not fufficient to bar the operation without an a&ual 
44 entry ; no more can the bringing a fuit here be fo, 
44 unlefs the entry was prevented by fraud. In any 
*{ other cafe, the filing the bill cannot prevent the bar, 
44 and, in this cafe, there was no fraud, but a fair 
44 difclofure.” 

Lord Commiflioner Ilotbam — 44 If the filing of 
44 the bill is not a fufficient bar, it will fland on the 
44 circumflances of the cafe. It was a mere bill of 
44 difcovery, which is not fufficient. If the circum- 
44 fiances are fuch, that there had been an impofition 
44 on the party, I think the court fhould interpofe ; but 
44 it was a fair candid converfation.” The bill was 
difmiffed. 

An appeal was brought from this decree to the Houfe 
of Lords ; and, on behalf of the appellants, it was faid, 
that it belongs to the jurifdi&ion of courts of equity, 
not only to give relief where the party entitled to the 
lands has a title only in equity, but alfo where the' 
plaintiff in equity has the legal eftate, and can recover 
at law, provided the deeds which are evidence of his 
title are in the hands of the defendant in poffeffion of 
the lands. The court, in fuch cafes, relieves, by de- 
7 creeing 
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creeing a production of the deeds upon ar trial at law, 
by reftrainirtg the defendant from fetting up fatisfied 
terms ; and (ifi cafe an ' account of the rents is alfo 
prayed) will, after a recovery at law, by the aid of the 
court, decree an account of rents and profits. In like 
manner, where the plaintiff has the title at law, and 
can make it out at law, without any aid from deeds 
in the defendant’s hands, yet, if the defendant has in 
his hands an inftrument which will defeat the plaintiff’s 
legal title, and has alfo another infttument in his hands 
which will reftore the plaintiff’s title, equity will either 
decree the defendant not to give the firft inftrument in . 
evidence at law, or to produce both. This is the pre- 
fent cafe : for the plaintiffs, as heirs of Elizabeth Han- ' 
dafyde, could make out their title at law to the lands, 
which did not pafs by her will, without any aid, by prov- 
ing their pedigree : but it was in the power of the de- 
fendants to nonfuit the plaintiffs, by fhewing, that Sir 
John Thornycroft was in his life-time feifed of the eftate 
in queftion, and that he devifed it to Forjler , whereby 
Elizabeth , his lifter and heir at law, was difmherited. 

But by the conveyance of 1745 from Forjlet to Eliza - 
beth in fee-fimple, and the production of it at law, the 
plaintiffs would be reinftated in their title as heirs to 
Elizabeth . The original bill ’ was brought for a pro-, 
duCtlon and infpeCtion of all the title-deeds by the heirs 
'of Elizabeth Handafyde againft the devifee, to which 
production the heir was entitled. And the plaintiffs 
prefuming that fome aid of the court might appear to 
be finally ncceffary to try the title at law, the bill pray- 
ed at) account of rents and profits and delivery of the 

S 3 deeds 
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deeds belonging to the defcended eftates. In the courfe 
of purfuing and obtaining this difcovery, it came out, 
that Sir John Thorny croft the fon made a will, and de- 
vifcd to F>rfter , and it alfo came out by the lall an- 
swer, that Forjicr had conveyed to Elizabeth Handafyde 
in fee. It alfo came out, that the lands in queltion 
were comprifed in an old fettlement 1722, and in a 
term of five hundred years thereby created for railing 
annuities, which have been fatisfied, but the term re- 
mained outftanding ; fubjefl: to which term, Sir John 
Thorny cr oft y the fon, took the lands in queftion. Sd 
that it was undoubted, that if there were no other cir- 
cumftances in the cafe, the court had a jurifdi£ti6n, 
and fliould have decreed upon the hearing of the caufe, 
that the bill fhould be retained, with liberty for the 
plaintiff to bring an eje&ment, that the defendants, the 
devifees, fhould not fet up the term of five hundred 
years ; and, in cafe the will of Sir John Thornycroft the 
fon fhould be produced in evidence, the defendants 
fhould likewife produce at the trial the deed of 1745, 
and that all further directions fhould be referved till 
after the trial was had. 1 he only circumftances in the 
prefent cafe which differed from the above, and which 
were the grounds of difmiffing the bill, were, that in 
Hilary term 1 773, (the next after the death of Eliza- 
beth Handafyde)y the devifee levied a 'fine of all the 
ckvifed eftates, and alfo of the defcended eftates, (hav- 
ing entered upon both immediately after her death). 
The original bill was filed in 1776. Ihe five years 
non-claim ran from Michaelmas 1778. In Odober 
1781, the anfwer came in which difeovered the deed 

of 
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of 1745, and admitted it to have beeji in the hands of 
the devifee from the time of the death of Elizabeth 
Handafyde ; and the anfwer alfo ftated and infilled 
upon the fine and non-claim. ' The caufe was heard 
the firft of July 1783, at which time the court ihouid 
have added to the dire&ions above mentioned, that the 
fine and non-claim, ihouid not be infilled upon at law, 
inftead of difmiffing the bill upon the ground of fuch 
fine and non-claim only, as the non-claim had elapfed 
pending the fuit in Chancery ; and, therefore, the court 
ought not to have permitted the defendant to take ad- 
vantage of it at law. For a court of equity will not 
fuffer the rights of the parties to be changed, pending 
the fuit in a cafe within the jurisdiction of the court, 
and where the court can relieve ; therefore, if a truft 
eftate is before the court in a /is pendens , and a fale be 
made of the trull eftate, without aCtual notice of the 
caufe to the purchafer, the court, at the hearing, will 
.decree the relief againft the purchafer, which the plain* 
tiff in the caufe was entitled to. But it is otherwife 
after the caufe is at an end, for then the party muft 
have exprefs notice of a decree, as he muft of a judg- 
ment at law, to affeCt him with equity. So, in the 
cafe of a fine, equity will not fuffer a non-claim com- 
pleted, pending the caufe, to prevent the court fro m 
doing equity ; otherwife, (as Lord Hardwkke exp ref- 
fed it in 2 Atk. 390.), it would trip up the jtirifdiClioh 
of this court, if you will not allow (where it is a pro- 
per matter of equity) a bill to prevent the running of a 
-fine. So where a court of equity has directed, an 
aCtion, the defendant has been reftrained from Setting 

S 4 4 up 
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up the ftatute of limitations, which has run pending 
the fuit in equity. 

On the other fide, it was contended, that the title 
of the ‘appellants, if they ever had any, was a clear 
title at law ; it needed tto affiflance of a court of equity 
to bring it to a fair difcuflion : and, accordingly, the 
mother of the appellant Pineke and the appellant Thor- 
* nycroft brought an ejefhnent, which might have been 
fairly tried without any fuch affiftance ; and there wa$ 
now no obftacle to a legal determination of the rights 
of the appellants, except the fine. That there was no 
ground for a court of equity to interpofe, to remove 
the legal bar created by the fine. It was apprehended 
the farm at Newington was devifed by the will ; but, 
fupppfing the contrary, there was not in the cafe any 
circumftance which could give a court of equity a con- 
troul over the legal title of the refpondents, nothing 
which could form a legal obligation upon their con- 
fcience, not to fet up the fine. The appellants at- 
tempted to impute fraud to the refpondents or their fo- 
•licitor ; but the bill did not ftate fuch a cafe as war- 
ranted the imputation, much lefs was it made out in , 
proof. A fine was a matter of record open to the in- 
fpe&ion'of every one ; the Legiflature had given it an 
operation to bar all claims not aflerted in due time, and 
it was, therefore, the duty of every perfon having a 
claim, to inform himfelf whether there raigh^ be fuch 
an impediment to the affertion of it. Not difclofing 
to an adverfary that a fine had been levied, which might 
in tiine be a bar to his claim, copld not be deemed a 
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' * 
fraud. It was endeavoured, therefore, to give to - the 

conversation of the foiicitor for the defendant and ttie 
folicitor for the plaintiff in the eje&ment, (of which, 
there was no evidence but the anfwers) fuch a turn as 
might make it appear fomething like fraud. But the 
.folicitor for the defendant merely mentioned a claim 
made by perfons to whofe apparent title he was then 
unable to give any anfwer, and which had therefore 
excited in his mind much apprehension for his client’s 
title ; and what he communicated was not only true, 
but (according to the information he then had) was the 
whole truth, though a fubfequent accidental difcovery 
put an end to this alarming claim, which, if it had 
prevailed, was fuperior to the title of the heirs, as well 
as ©f the devifee of Mrs. Handafyde . It was true, the 
hors countermanded their notice of trial of the eject- 
ment, but their own judgment decided their conduct. 
It was aflerted by the appellants, that if the eje&ment 
bad proceeded to trial, the fine mult have been difco r 
vered, and, five years not having then elapfed from the 
Jaft proclamation, the heirs might have entered to avoid 
the fine. But this affertion was not founded in truth 5 
the will- of Sir John Tbornycroft would have been a 
fufficient defence, and there would have been no necefi 
fity for fetting up the fine. 

It was ordered and adjudged, “ That the faid decre'c 
“ or order of difmiffion complained of in the faid ap- 
fe peal fhould be reverfed. And it was further or* 
** dered and adjudged; that the bill fhould be retained 
tf fop pyelve months, aad that the plaintiffs fhould be 
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** at liberty, in the meantime, to bring fuch a&ion or 
u actions at law as they lhould be advifed, hfc. Arid 
“ it was further ordered and adjudged, that the laid 
“ defendant Edward Thorny croft lhould not infift in 
“ fuch action or actions, or on any trial to be had 
“ thereon, on the fine mentioned in the pleadings, or 
“ on any non-claim which had enfued thereon, or any 
“ other fine or non-claim which might have incurred. 
“ fince filing the original bill.” 
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CHAP. I. 

Of the Origin and Nature of a Common Recovery. 

f X. Origin of a Recovery. | $ 8. Manner in which it it fufferej . 




Section i. 

RECOVERY in its moil extenfive fenfe, is tfye 
restitution *of a former right, by the folemn 
judgment of a court * of juftice ; and judgments, whqpp 
(her obtained after a' real defence made by the tenant, 
or upon his dffauit, or feint plea, have equally the 
fame force and efficacy to bind the right of the land fo 
recovered, and to vefft a free and abfolutq eftate in fee 
fimple in tfie recoveror. 


§ 3. A com. 
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.$ 2. A common recovery is ? judgmm^ pb$»M?ud. 
in a fictitious fuit brought againft the t e»jw$>b# 
freehold, in confequence of a default made by the 
perfon who is lad vouched to warranty in fuch fuit. 



m 

T»a* 


% 3. A common recovery departs fo far from the 
original modes of transferring property, and is in it* 
procefs fo complicated and artificial that if we had noj 

hiflorical evidence of the time when it was. firffc 

* > 

adopted among the common afiurances of the law, We* 
might fafely pronounce it to be in fome refpeCts %• 
modem invention ; but the faCt is well known that we 
are indebted to the ingenuity of the ecclefiaftics for. 
the introduction of common recoveries, in order to 
evade the ftatutes of mortmain , by which they Were 
prohibited from- purchasing or receiving, under pre- 
tence of a free gift, any lands or tenements whatfo- 
ever. To effeCt this purpofe the religious houfes pled- 
to fet up a fictitious title to the lands intended to be* 
given or fold, and brought an aCtion againft the 
tenant to recover them ; the tenant by collufion made 
no defence, whereby judgment was given for the reli- 
gious h6ufe, which* then recovered the lands by fen- 
tence of law, upon a fuppofed prior title* 

Although proceedings of this kind were carried on 
toy a fpecies of conventional fraud, between the reli- 
gious houfe and the tenant of the land, yet the judges* 
held, that in thefe cafes the religious communities 
not appropriate fuch lands per titulum dom vel aUerfotf 
alienationis , as the ftatute of mortmain eacprefies it,*nor* 4$* 

that they were within the words out alio quovte modo ; 

~arte 
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arte vel ingetw ; lor as recoveries were profecuted in a 
COtfrfe of hra^ they were prefumed' to be juft ; and k 
was accordingly held by the courts of juftice that they 
were not withiii the ftatute. 

$ 4. 'The notoriety and evidence which attended 
feigned recoveries was fuch, that they were not ufed 
fey the ecclefiafticks alone, but were loon adopted by 
by perfons, as a common mode of transferring lands. 
Thus it appears by the ftatute of Gloucefter, 6 Ed. 1* 
. ftiat feigned recoveries were at that time in conftant 
ufe, for it is provided by the nth chapter of that fta- 
tute, that a termor for years might falfify a feigned re- 
covery, fuffered by the owner of the inheritance. 

§ 5. The want of moderation on the part of the 
ecclefiafticks countera&ed the effects of their inge- 
nuity y for being gratified by the fuccefs of their prac- 
tices, they had fuch frequent recourfe to feigned reco- 
veries as to occafion a parliamentary interference j 
hence by the ftatute of Wejimirtjler 2. 13 Ed. 1. c. 32. 
it was enacted, that in all cafes where ecclefiaftical' 
perfons recovered lands by default,' a jury Ihould try 
the right of the demandants to the land, and if the 
religious houfe was found to have a title, they fhould 
recover feifin, otherwife it fhould be forfeited to the 
immediate lord of the fee, in the manner directed by 
the ftatute of mortmain* 

$ 6 , In confequence of this reftraint, feigned reco- 
veries feem to have been difufed for a* confide rable 
time, nor were they again brought into genial prac- 
tice 
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tice until fotne centuries afterwards, when they were 
refumed as a mode of evading the ftri&nefs of^thfe- 
statute de donis conditional! bus. 

§ 7. Many attempts were made by the people to 
procure a legiflative repeal of this offenflve ftatute, ^ * 2 ' 
but they were conftantly and fuccefsfully oppofed by 
the great barons ; however, as the inconvenieftdea 
arifing therefrom were fo manifeft, the ingenuity of 
the judges was continually exerted in contriving diffe- 
rent modes to evade it ; at length a cafe arofe in the 
13 Edw. 4. in which it was ill effeCt determined, upon 
principles which will be explained in a fubfequent' 
chapter, that a common recovery fuffered by a tenant 
in tail fhould operate as an effe&ual bar to his eftalfr 
tail, and alfo to all the remainders and the reverfiott 
depending thereon. From that time common reco- Wilks Rep. 
veries have become extremely frequent, and have ever 
fince been confidered as common affurances, by 
means of which, tenants in tail are enabled to difpofe 
of their eftates tail, or to convert them into eftates in 
fee Ample. 

§ 8. A common recovery being a judgment ob- Manner in 
tained in a real action, although it be fictitious, yet “ 

the fame mode of proceeding muft be purfued, and 
all thofe forms ftri&ly adhered to which are necefifary 
to be obferved in an adverfary fuit ; for, as Pigot ob- 
ferves, though common recoveries are to fome intent! 
deemed fictitious proceedings, yet it is neceflhry therf 
fhould be nSlbrts fabulte: 
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, ^g^erefo^ require to be,do$% 

c^noxnon recovery, is, that the perfon 
who i$„tq.be the demandant, and to whom the lands 
aye to he. conveyed, fhould fue .out a writ or pracipc 
agamijt the tenant -of the freehold; .whepce fuqjh tenant 
is ufually caUed the tenant to the pracipe* 

5 io. In obedience to this writ, the tenanf of the 
freehold appears in court, either in perfon or by his 
attorney ; but inftead *of defending the title of the 

land hnnfelf, he calls on fome other perfon, who, 

\Wi • ‘ / j r tr it* 

upon’ the original purchafe, is fuppofed to have^ war- 
ranted the title, and prays that fuch perfon may be 
called in to defend the title which he warranted, or 
otherwife to give the tenant lands of equal value to 
thole which he ihall lofe by defeat of his warranty 
This is called the voucher, vocation or calling to war- 
ranty. 

. § n« The perfon thus called to warrant the title 
(who is ufually called the vouchee) appears in court, , 
is impleaded, and enters into the warranty, by which 
means he takes upon himfelf the defence of the land. 
The demandant then defircs leave of the court to im* 
park or confer with the vouchee in private, which is 
granted of courfe. Soon qfterwards the demandant 
returns to court, but the vouchee di&ppears^ or maj^ 
default ; in confequence of which it is prefumed by 

* ** ** * * v * * 117 

the court that he had no title to the lands demanded 

in the writ, and therefore could not defend them, 

, . n.‘.n£n<-x 

whereupon judgment is given for the demandant, now 

called 
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fcidledthe recoverCr, to recover the lattds M tftfeflipn; 
sigaittft the tenant, and judgment is alia j^iteh ior the 
tenant to recover againft the vouchee^ landsof equal 
Value, in recomperice for the land: fo warranted byhirinri 
ttnd now loftby hw default. 

"5 1 3 - fids is called the recompence, of recovery In 
Value ; but as it is cuftomary to vouch the cryer of 
the Court of Common Pleas, who is hence called the 
common vouchee, the tenant can only have a nominal 
recompence for the land thus recovered againft him by 
the demandant. 

§ 13. A writ of habere facias ftiftnarn is then fued 
out, dire&ed to the fheriff of the county in which the 
lands thus recovered are fituated ; and on the exe- 
cution and return of this writ, the recovery is com* 
pleated. 

§14. The recovery here deferibed is with (ingle 
Voucher^ hut a recovery may, and is frequently fuf- 
fered with double, treble, or farther voucher, as the 
exigency of the cafe may require, 

§ 15. In a recovery with double voucher, the tenant 
or proprietor of the land, conveys an eftate of free- 
hold to fome indifferent perfon, againft whom the 
writ is brought $ tne tenant to the pracipe then vouches 
die proprietor of the land, who vouches over the 
common vouchee. 

§ 16. In 


T 
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$ 1 6. In every common recovery the demandant 
acquires the fee fimple of the lands recovered although 
the word heirs be not mentioned in the judgment, be- 
caufe the writ being brought for the abfolute property 
or fee fimple of the lands, if judgment is obtained, it 
mult be for as much as was demanded in the writ, and 
in all adverfary fuits every recoveror recovered a fee 
limply 
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TITLE XXXVI. 

RECOVERY. 

CHAP. II. 

X)f the Writ of Entry. 

* 

f l. Things requifitf to a Recovery. | § 2. Writ of Entry, 

Section i. 

TT appears from the preceding chapter, that the fol- Thing* re- 
lowing things are requifite to the validity of a com- Recovery* 
mon recovery : Firft, That a proper writ be fued out. 

Secondly, That the perfon againft whom the writ is 
brought, be a&ual tenant of the freehold. Thirdly, 

That fuch tenant do vouch over fome other perfon. 

Fourthly, That judgment be given for the demandant 
againft the tenant, and for the tenant againft the 
vouchee. And, Fifthly, That the recovery be exe- 
cuted by the fheriff of the county in which the lands 
lie. We ihall now proceed to ^xplain more particu- 
larly thofe different circumftances. . 

§ a.' A common recovery being a judgment ina real writ of 
addon, it cannot, of courfe, be regularly commenced, ^ ^ 

without a proper original writ ; however, if a recovery 
Is fiaffered without an, original writ, it is not abfolutely 
void, ’but "only voidable. 

T a 
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5 3. A common recovery may be fuffered on any 
writ, by which lands are demandable ; but the writ 

•J. 

which is now ufually fued out for that purpofe, is a 
Writ G entry fur dijfetfin in the nature of an affize, 
which is property grounded on a difleifift done to the 
demandant himfelf ; it may be brought in the per, the 
per and the cut, or thepoft; and, in common reco« 
veries, it is always brought in the poji. And the rea- 
fon why this writ was chofen for the purpofe of fuffer- 
ing common recoveries, was, becaufe the tenant may, 
in this fpedes of aftion, vouch at large, and is not 
bound to vouch within the degrees of the per, the per 
and the cut, or the poji ; fo that it is the fafeft adtion 
for purdhafers, who need not fear writs of error for 
wrong or illegal vouchers. In this writ, the demand* 
ant alleges, that the tenant had no legal title to the 
land, but came into pofleffion of it after one A, B. had 
turned out the demandant. 

5 4. When a recovery became a common affurance, 
the king, by that means, frequently loft his fines for 
alienation; but, by the ftatute 32 Hen . 8. c. 1. f. 15; 
it was enadted, that fines for alienation ihould be paid 
upon obtaining writs of entry in the poji for fuffermg 
common recoveries. 

5 5 * The writ atrwhich a recovery is fuffered ought 
to be fimilar in every refped to a writ which is fued 
out for the purpofe of commencing an adv trfa r y fuft* 
The courts, however; make a diftindrion between A 
breve aeherfariwn and a breve mkttbUe,mlvn& Ms* 

ftrue 
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feme fee fatter in a much more favourable manner, than 
fee former, 

,$ Thu?, where a writ ,«f error was brought to 
reyerfe a commqo recovery, which had been Atffered 
pa a writ pf entry, in the pqR of a manor, and of a 
yearly renjt or pennon pf four marks, and alio of an 
advowfon, one of the errors affignsd was, that a writ 
of entry in the pqft, does not Jie of an adyowfon. But 
k was unanimouily determined, that the judgment 
fhould be affirmed, bccaufe a common recovery was 
not to be compared to a judgment in an adverfary fuit, 
it is by ufage and cuftom become a common atituv 
ance and conveyance of lands, and is had by the mutual 
confent of the parties, et confenfus tollit err&rem. Be- 
tides, if it were otherwife, no recovery could be fuffered 
of an advowfcm or common in grofs, or of many other 
things, which would be highly inconvenient. 

s 7. So, where a writ of entry bore date 1 Mar. 
7 Eliz. and the return was made die Luna quarta Sep- 
timana quadrageftma proxim. futur . the laid firfl. day of 
March , being the firft week of Lent, 7 Eliz. and upon 
this it was inferred, that the tenant was not to appear 
until Monday in the fourth week of Lent , 8 EUz. which 
was a long time after the voucher appeared and vouched 
over* But it was determined by the whole court, that 
the original writ fhould be taken as it was written, to 
.be returnable on Mopday in the fourth week of the 
(an }cj*ent t 7 Eliz. for it (hall be taken (as it is written 
feprtly) in fucha manner as tp make the recovery good. 

T3 
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§ 8. A common recovery wasfuffered, but no writ 
of entry was filed ; in confequence of which, a writ of 
error was brought : it was moved that it might be ex- 
amined, whether any wHt of entry had been filed or 
not : but the court denied it, though, if it appeared 
upon record that a writ had been filed, then they would 
confider, whether a new writ fhould be filed or not ; 
and it was faid, that if a recovery was exemplified pur- 
fuant to the ftatute 23 Eliz. though fome part of it was 
loft, yet it would be aided. 

§ 9. By a rule of the Court of Common Pleas, 
made Trin. 30 Geo. 3. “It is ordered, that, from and 
“ after the firft day of Mich, term, then next enfuing, 
“ in every common recovery wherein the vouchee or 
“ vouchers lhall perfonally appear at the bar of that 
“ court for the purpofe of fuffering fuch recovery, 
“ the writ of entry lhall be fued out, and produced at 
“ the thne of the recording of the vouchee’s or vouch- 
“ er’s appearance at bar, at the foot of the praecipe in 
“ fuch recovery.” 


TITLE 
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TITLE XXXVI. 
RECOVERY. 


CHAP. III. 

Of the Tenant to the Pracipe . 


f I. Reafons why the Tenant to 
the Pracipe Jhould have 
the Freehold \ 

17. Where there are Leafes for 
Lives t they need not be 
fur rendered. 

19. But Perfons having a prior 
Ejlatc for Life mvftjoin . 

A. A Surrender by the Tenant 
for Life is fometimes prc- 
Jumed. 

29. Different Conveyances by 
whtch a Tenant to the 
Pracipe may be made . 


§ 30. Fine . 

35. Although no Ufe he de- 
clared. 

37. Hu/band feifed jure ux. may 
make a Tenant to the 
Pracipe without his Wife's 
joining in a Fine. 

40. Feoffment. 

42. Bargain and Sale inrolled. 

45. Leaje and Re leaf e. 

4 6. A Recovery Jome times good 

without a Tenant to the 
Pracipe . 

47. Statute 14GV0. 2. 


Se&ion 1. 

A Common recovery being a real a&ion carried on 
through all its forms, it is abfolutely neceffary, 
that the perfon againft whom’ , lJi6 r ~writ of entry is 
brought, ihould have an eftate of freehold, by right or 
by wrong, in the lands to be recovered, either at the 
time when the writ is purchaf^d, or at leafl before judg- 
ment is given ; becaufe, if he has not the freehold, it 
will not be in his power to reftore the lands as the writ 
directs. And, in common recoveries, there is an ad- 
ditional reafon ; becaufe, as the demandant can recover 
nothing againft the tenant, unlefs the tenant has the 

T 4 freehold. 
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freehold, l/hthe tenant can have no recompence in vft- 
hje againft; the vouchee, in consideration of what .be 
has loft 5 /or, until the demandant Cues out execution 
againft the tenant, the tenant cannot have execution 
againft the vouchee ; and if the tenant has nothing jp 
the land, no execution can be fued againft him, finqr 
can any recovery in value be had over ; cdnfequently, 
there will be no recompenceto bind him,, and the re- 
covery will be no bar. 

5 2. If the tenant to the pracipe acquires the . free- 
hold at any time before judgment is given, it -will be 
JhfEcjent, 

laecrv.wn- $ 3* Thus, hi eje&ment, it appeared by a fpecial 
Tem Holt ver di£t, that tile tenant to the pracipe had not acquired 
6 the freehold until after the tefie of the writ of fummomas 
j Ld.^Raym. a( * warrant ipandum ; fp that he was not lieifed of the 
* 2 7 - 475 . freehold at the return of the writ of entry. The Court 

Carth. 47*. _ , . 

of Common rleas determined, that the recovery was 
valid. A writ of error was brought in the Court of 
Kang’s Bench, and it was contended on the part of the 
plaintiff in error, that the recovery was vend, becaufe, 
although a common recovery was a common affurance, 
yet it had forms peculiar to itfelf which ought to 
obferved. In fuppofitiou of law, the tenant ought to 
have the lands at the time of fuing out the writ, other- 
wife he cannot renderj them as the ugrit fuppofes. .• The 
court fuppofes the tenant to be feifed of the landf, 
otherwife, to what purpofe are the lands demanded from 
him ? The voucher fuppofes that the tenant has ieife 1 
of the lands, for it would be abfurd lha|..the tenant 

fltoutd 
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^bpvt)d vouch anothor pesfen to mmnt basis -to him 
Which he iiast&ot. On the other fide, it was argued, 
.jthar in ail cafes-of adversary actions,/ although the par- 
fon againit whom the writ was brought was-rtot-eenaort 
at the time of the tejle, but -berime tenant before- the 
return, it was fufficient. If 'the tenant to the pracipe 
Was not feifed at the return of the writ, lie might avoid 
it by pleading non-tenure $ ifinftead of that hie vouch- 
ed over, then he admitted the writ to be good afc to 
himfelf, but ftill the vouchee might counterplead the 
tenancy ; if he did not, the recovery would be good 
by eftoppel againft the parties to it ; however, in fuch 
a cafe, the tenant to the pracipe could not recover otfer 
in value, becaufe he had loft nothing ; but if the te- 
nant acquired the lands after the voucher, and judg- 
ment was given againft him, it would bind the land ; 
and as the tenant had loft the land, he would recover 
in value againft the vouchee : fo that the recovery would 
be effectual. This being the law in adverfary fuits, it 
ought certainly to be fo in common recoveries, which 
the judges take notice of as common affurances, and 
which they', will always fupport, if poflible. 

It was adjudged that this recovery was good; 
and Lord Chief Juftice Holt faid, the general rule 
was, that if the tenant to the pracipe acquired 
freehold at any time before the judgment 
was given, it was fufficient, ‘becauie it cannot then 
he faid, that the recovery was had againft a per- 
son who had nothing in the lands ; and it was ’net 
enough in a counterplea of voucher to fay, the voucher 
had v p ri p o g in the lands at the 'timet of. the voucher, 

without 
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without adding ’#** unquam pqftea ; therefore - a writ 
might bemade good by a fubfequent purchafe, fo might 
a voucher; which was the more reafonable, becaufe 
the demandant might have a good caufe of a£Hon, al- 
though the tenant had not the land when he commen- 
ced his fuit; fo that it was fufficient, in law, -if the 
tenant had the land to render at any time before 
judgment. 


The ftatute 14 Geo. 2. which will be ftated at the 
end of this chapter, has obviated all obje&ions of this 
;kind againft the tenant to thepracipe. 

$ 4. If the tenant to the pracipe has the freehold at 
. the time when judgment is given, although his eftate 
. be afterwards defeated, yet the recovery will be good* 

§ 5 * Thus, where land was given to an alien in tail, 
remainder over to another in fee ; the alien fuffered a 
common recovery, and died without ifliie. All this 
was found by office, and it was contended, that the 
alien was not tenant to the land when the recovery was 
fuffered ; but the court held the contrary, that the re- 
covery was good. 

S 6. It has fometimes been doubted in pra£tice, 
whether upon the death of a perfon whofe widow is 
entitled to dower, the fieir can fuffer a recovery before 
alignment of dower. No cafe of this kind has ever, 
I believe, been determined ; but it follows, from the 
principles laid down by Chief Baron Gilbert , that fueh 
, a recovery would be good, for he fays . the law caffs 

the 
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'the freehold on the heir, immediately 1 upon" the death 
i*f the anceftor ; but the law does not call dower 
on the Wife, ihe takes it by her own a ft. It is 
true, that when the widow is endowed, the pofleffion 
that the law calls on the heir is avoided, and the widow 
is conlidered as being in, from the death of her huf- 
band ; but ftill the heir had the freehold until dower 
was aligned, which is fufficient to fupport the re- 
covery. 

§ 7. Although a perfon has acquired the freehold 
by difleilm, yet he will be a good tenant to the pracipe ; 
and in all cafes where the validity of a common reco- 
very is contclled, the court will fuppofe that there is 
a good tenant to the pnecipe, if nothing appears to the 
contrary. 

§ 8. If a writ of entry is brought againll the tenant 
of the freehold and a ftranger, the recovery will be 
valid, for the recompence in value will go to the perfon 
who has really loft the eftate. 

§ 9. If there be two joint-tenants of a manor, and a 
writ of entry of the whole manor is brought againll one 
of them, on which a common recovery is fuffered, it 
will only be good for the moiety of the perfon agaipft 
whom the writ was brought ; but as to the other 
moiety, it will be void for want of a tenant to the 
[pracipe. 

t 

§ 10. As it is abfolutely neccflary that the tenant tq 
*the praecipe Khould have an eftate of freehold, it fol* 

lows, 
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losr*»tbat no perfpn who has not an dl^te ef freehold, 
cau,pf hirafelf fuffier a common recovery,becau<f he 
cannot convey a freehold to the perfon a i&irJL whom 
the writ is to be brought. 


Kcb. 735 , $ xi. Thus, where a leflee, pour miter vie, made a 

, . leafe for 6© years, and died, in thp, lifetime of the cejiui 

que vie, the perfon in revcrfion, being tenant in tail, 
fuffered a common recovery, which was held erroneous 
for want of a good tenant to the praeeipe ; for, upon 
the death of the tenant, pour auter vie, the freehold 
was call on the tenant for years ; fo that he, or fpme 
perfon claiming under him, ought to have been tenant 
to the praecipe. 


Dormer*. , § 12. So where lands were limited to Sir Robert 

3*Atk! i35. Dormer for 99 years, if he ihould fo long live, rc- 
6BrownP*rl. jnainder to truflees and' their heirs, to preferve contin- 
gent remainders, remainder to his firft and other foas 
in |ail male* sir Robert having iflue a fpn, Fleetwood 
Pormer , they both joined in levying a fine to make a 
tenant to the praecipe , and then fuffered a common re- 
covery, The principal queftion in this cafe was, whe- 
ther the freehold paffed to the truflees, there being a 
confidence error in tfyp words by which the remainder 
Was limited to them ? And the court having determin- 
ed, that the freehold did pqis tp the truflees, they 
concluded that the recovery was' void ; far if it was 
confidered as the recovery of Robert Dormer, it was 
void, beeaufe he being only tenant for years, could, 
ppt give a freehold to another, without which, there 
could not be a good tenantto the praecipe ; for, to 
9 make 



Tide XXXVt. Recover?. 4 % 

mufee- hfoh fe, he ftwift have a freshed hi fUm. 1 Add, 
taking 1 ft W the recovery afFleetivood the fob, ft could 
tint be $ctod* the freehold being in the truftees, and 
not in him, he having only a remainder eipeftaat on 
the determination of their eftate. And as to the fine 
levied by Robert Dormer and Fleetwood , it flood thus : 
confidered as the fine of Robert , it was void for want 
of a freehold, it being fettled beyond all doubt, that a 
fine by tenant for yean operates nothing, and was ab- 
folutely void ; and, confidered as the fine of Fleetwood \ 
it was equally fo for want of a freehold in him, it be- 
ing equally clear, that none can levy a fine but he who 
has a freehold in pofleffion. 

§ 13. It has been long fettled, that a devife to exe- 1 inft. 41 *. 
eutors for payment of debts, and, uadi debts are p&d, * R<p ’ 
only gives the executor a chattel interefi in lands thu» 
devifed, and, therefore, does not prevent , the difpofat 
or defcent of the freehold ; fo that, if after fuch a de- 
vife, the teflatbr gives the fame lands to a perfon for 
life, the freehold will veil in fuch devifee immediately 
on the death of the teftator, and he will be enabled to 
make a good tenant to die pracipe. 

$ 14. So, if a teftator gives hhr executors full power* 
fo receive die mefne profits of his eftate* in a particular 
{dads, upon* dull to pay : hfs debts, and afterwards de- 
v&fes thofe bftateSfTO' a J>£rfon for life, the freehold will 
become **vefftetf ifi Tdlh ' devifee on the death of did 
devifor, add Hk ma f make a good tenant to' did 
jfatoife. 


§ 15. Thus, 
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Carter v. , U&'i S* ’Th®** where Sir.Michael Armyne being feifed 

jn^WofsT* mfee of federal eftates in the counties of Huntingdon) 
? tin>wnParL ■^ t * n£0 ^ n * & c ' ma de his vwll, and thereby defired, that 
Ca. 64. his exeeutorewouM take care to fee all his debts and 
legacies paid by making fale of his perfonal eftate ; and 
as his debts were great, he devifed to his executors all 
his manors and lands of Cherry Orton and Boiolph 
Bridge , to be By them fold for the molt that could be 
get, and the monies arifing from fuch fale difpofed of 
in the payment of his debts and legacies. And, left 
both his perfonal eftate and the monies to arife from 
fufch fale fhould not be fufficient, the teftatof gave his 
executors full power to receive the mefne profits of his 
whole eftate, lying in Pickworth and Willoughby , in 
the county of Lincoln. The teftator then devifed the 
faid manors of Pickworth and Willoughby , after fuch 
time as his debts and legacies fhould be paid by the 
rents and profits thereof, to Evers Armyne Efq. for his 
life, without impeachment of wafte j and in cafe the 
faid Evers Armyne fhould have any iffue male, then to 
fuch iffue male and his heirs for ever j and after the 
deceafe' of the faid Evers Armyne , in cafe he left no 
iffue male, then after fuch time as his debts and lega- 
cies v)ere fully paid, he devifed the manpr of Pickworth 
to Thomas Style in ldei -* Evers'AYmyne f the devifce, 

, having got into poffdfion of the “faid mandrs df Pickworth 
and Willoughby, fuffered a cthnmbn recovery of them 
JjjdFpre the -debts were: paid, and declared the tffesfthefe- 
pf td'himfelf in fe^. y- This cafe having feeeh ^eanilfisf 
the fjoufe ofLords, the J udges v^edfreffced to^vfc- 
their opinions,' ** whether the eftate for life vvas Veftdd 
in Even Armyntt at the dtneof ' die t ecove^ bfcftfre 

« all 
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“ all thc debts were paid, fo that he could make- a 
“ good tenant to the praripe ?” And tho LotxfChief 

4 .. 

Juftice of the Gout* of Common Please in the name 
of all the Judges who had confulted together, delivered 
their unanimous opinion, “ That the eftate for life 
“ was - veiled in JEvers Armyne at the time ofthe 
** recovery.§ ** 

$ 1 6. It is not only necefiary for a perfon, who differ* 
a common recovery, to have an eftate of freehold ip 
the lands, but it is alfo necefiary that it fhould be an 
eftate in pofiefiion ; for the perfon againft whom the 
writ is brought mult be a&ual tenant in pofiefiion of the 
freehold at the time when judgment is given ; fo that it 
frequently happens, that perfons who are entitled to 
eftates of inheritance ... in lands, are, notwithftanding, 
difabled from fuffering common recoveries of them, in 
confequence of their not having a freehold in poffef 
fion. This happens in two inftances: ift. Where the 
lands are let out on leafes for lives : 2dly, When there 
is an eftate for life prior to their eftate of inheritance. 

§ 17. Before the ftatute of quia emptores , fubinfeu- Where there 
datums, whereon rents and fervices were referred, ’ did for Lives” 
not prevent a writ of entry from lying againft the free- 
holder of the feignory ; when common leafes to formers ed. 
for, one or more life or lives referving rent came in ufe, 
they refembled fubinfeudktions, and, therefore, ought 
nqt. to haye prevented the fracipe from being brought 
'agamft the Owner: pf- the freehold under which thd 

le^ were granted } /but it w as, however, thought'iiei 
cefiary,and became ufifal, for the perfon who intended 
3 to 



* 
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to SaSer a recovery, to get conditional Surrenders fcofft 
the tenants for lives* in order to became fexfed of a 
freehold in pofieffion, and be thirty envied to fttatee 
a good tenant to the praripe. 

$ 1 8. This practice being productive of federal in* 
conveniendes, the lelTees for life being fdmetintes .uft- 
willing, and frequently unable, from want of age or 
underitanding, to make fuch fur renders, and it being 
in fome instances doubtful in whom fuch leafes for 
lives were veiled,, the Statute 14 Geo. 2. c. 20. reciting 
that Several leafes had been, and were likely to be made, 
of honours, caftles, manors, lands, tenements, and 
hereditaments, for one or more life or lives, under par* 
ticular rents thereby referved and to be referved, and 
that, procuring furrenders of fueh freehold leafes or 
the tenants thereof to join, frequently occasioned great 
trouble, difficulty, and expence to tenants in tail, it is 
therefore ena&ed, f. 1. “ That all common recoveries 
“ fuffered, or to be fuffered, in his Majefty’s Court of 
“ Common Pleas at Wejlminfter , or in any other court 
“ of record in the principality of Wales > or in any of 
“ the counties palatine, or in any other court having 
4e jurifdiCUon of the lame, of any honours, caftles, 
“ manors, lands, tenements* or hereditame n ts, wk$i* 
“ out any furrender or furrenders of fuch feafi ofc 
“ leafes, or without the concurrence, or any convey* 
** ance or affuranc* from fuch leflee or Idfees, in ofder 
** to snake good tenants to the Writs of entry, or other 
u writs whereupon fuch recoveriea have been, or feall 
** tie had or fuSered, fhall be as valid and effect ual xri 
V law, to all intents and purposes whatsoever, ae if 

** ftsch 



or lefffees, or any o&er pdfSM^dr pbrferii 
*• tfaihihig tiftder Trim, her, or 5 thetff, b&tkr<ty&S{ 
•^'of joined fal‘tonvtylng, 'orfliall contey, 4 Or join ik 
ct conveying, a good eftate of freehold td itfctf Jierfbrf 
« or perfons as has, or have been, or lhall become te* 
«* "nant or tenants to fuch writs of entry, 11 or other writs, 
** whereupon fudi common recoveries have' been^ V/ 
» tiiffl be furred ” 


519* Although this ftatute has made the lurreiider 
of leafes for lives unneceffary, yet it does not extend 
to eftates for life which are prior to the eftate of which 
a recovery is intended to be fuffered. Such eftates 
muft, therefore, ftill be furrendered to the perfon 
againft whom the writ of entry is brought, for this cafe 
is exprefsly excepted in the ftatute 2 oQeo. 2. c. 20* 
f. 2. by which it is provided, “ That nothing in that 
“ a£t contained Ihould extend, or be conftrued to ex- 
i( tend, to make any common recoveries valid and 
“ effectual in law, unlefs the perfon or perfons entitled 
<e to the firft eftate for life, or other greater eftate (in 
“ 'cafe there whs po fuch eftate for life in being) in re- 
“ verfion or remainder, next after the expiration of 
49 fuch leafes, has br have, by fome lawful adt or 
“ means, conveyed or aftured, or joined in conveying 
“ or alluring, or fhall, by fome lawful a£t or means, 

v j * 

ct convey dr affure, or join in conveying or affuring an 
** eftate for life, af the leaft, to fuch perfon or perfons* 
“ as has br’ffavd bedn, or fhall become tenant or te- 
**' iianti to this Writ ‘entry, or other writs whereupon 
** * fti'ch cbmlhdn* recoveries have been or fhall be 

v. 


But Petfotit 
hiving a prior 
Eitdtc for 
Life muft 
join* 


v 
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A Surrender 
by the "I'ctiant 
for Life is 
iome^mes 
prefumed. 


Green v. 
Froud, 

3 Keb. 3 10. 

I Mod. 1 17. 
l^Vciit. 357. 


Title XXXVI. Recovery. Ch. in. § 20— a 

§ 20. The prior edate for life ought to be furren- 
dered to the perfon who has the remainder or reverfion 
before he makes a tenant to the pracipe ; but if the 
furrender is made after the execution of the deed, by 
which the lands are conveyed to the perfon who is to 
be tenant to the pracipe, it mud then be made to him, 
otherwife it will be void, becaufe the perfon who is to 
fuffer the recovery has then no reverfion in him for the 
furrender to operate upon. 

§ 21. Common recoveries having been long con- 
fidered as common affurances of lands, and in the 
nature of conveyances by content, the judges have, 
in confequence of particular circumftances, fometimes 
prefumed that the tenant for life had furrendered his 
eftate, although a furrender was not actually proved ; 
and therefore where the poffeflion has accompanied a 
recovery for a long time, the court will prefume a 

At 

furrender by the tenant for life to make a tenant to the 
pracipe. 

§ 2 1. In an eje&ment upon a trial at bar for lands 
held in ancient demefne, a recovery in the court of 
ancient demefne was produced, which had been differ- 
ed a long time before, and the poffeflion had gone 
accordingly. It appeared, that part of the land was 
leafed for life, and the recovery was by the perfon in 
reverdon ; fo that there was no tenant to the pracipe. 
$ut the court faid, that as the pofTeflion had gone 
with the recovery for fo long a time, they would pre- 
fume a furrender;. as in an appropriation of great 

antiquity. 
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antiquity, a licence has been prefumed, although none 
appeared* 

5 23. So where collateral evidence has been given 
of a furrender by a tenant for life, the recovery has 
been^ deemed good. 

§ 24. Upon a trial at bar, the leflfor of the plaintiff Warren 
claimed under an old intail in a Family fettlement, and v . Grenville, 
part of the eflate appeared to be in jointure to a widow 2 St,a * 1 iay " 
at the time her fon fuffered a common recovery. The 
defendant who claimed title under the recovery not 
being able to {hew a furrender of the mother’s life 
eflate, it was infilled that there was no tenant to the 
pracipe , as to that part ; fo that the remainder, which 
the IdTor of the plaintiff claimed, was not barred, 
tfo obviate this objection, it was infilled by the de- 
fendant, that after fo long a time.had ejapfed, a fur- 
render fhould be pi efumed according to the doctrine 
laid down in the cafe of Green v. Frond ; and to for- 
tify this prefumption, they offered to produce in evi- 
dence the debt book of Mr. Edwards , an attorney at 
Brijioly then a long time dead, wherein he had 
charged 32 /. for fuffering the* recovery, two articles 
of which charges were, for drawing a furrender of the 
mother’s eflate 20 s. and for ingrowing two parts 
thereof sox. and that it appeared by the book, that 
the bill had been paid. This being objected to as im- 
proper evidence, the court were of opinion that it ' 
fhould be allowed ; for it was a circumflance material 
upon the enquiry into the unreafonablenefs of prefum- 
ing a furrender of the widow’s life eflate, and could 

U 2 not 
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not be fufpe&ed of having been done for this purpofe. 
If Edwards had been living, he might undoubtedly 
have been examined ; and after his death this was the 
next beft evidence, and it was accordingly read } after 
which the court declared,, that without this circumftance 
they would have prefumed , a furrendcr , and deftred it 
Might be taken notice of, that they did not require any 

evidence to fortify the prefumption after fuch a length of 

■** 

time. 

§ But where there is no reafon or ground to 
found a prefumption, that the tenant for life had fiir- 
rendered his life eftate, and where the pofleffion has 
not gone with the recovery, the court will not prefume 
that fuch a furrender was made. 

Good title ex § 26. -G. R . Bridges being tenant in tail of a confi- 
**tJi*e EMce* ^ era ^ eftate, whereof he was in pofleffion of fome 
•f Chandof, part, the remainder being held by a widow, on whom 
a Burr. 1065. ^ been fettled for life, for her jointure, and who 
was then in pofleffion of it, fufiered a common reco- 
very of the whole eftate tail, ufing fuch deferipdons 
as were fufficient to include the whole eftate tail, and 
then fettled it on the Duke of Cbandos » Upon the 
death of G. R, Bridges , the Duke of Chandos entered 
into pofleffion of all the eftate* except the part of 
which the widow was in pofleffion, and upon her 
death, he took pofleffion of that part alfo. An eject- 
ment was brought againft the Duke of Chandos by 
dames Bridges the reverfioner, for that part of the 
eftate tail whereof the widow was in pofleffion, at the 

time 
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time when the recovery was fuffered j upon the ground 

that there was no furrender of the widow's life eflate : 

* * 

the Duke of Chandos being unable ‘to give any fort of 
evidence of an aftual furrender , his counfel infilled 
at the trial that a furrender of the widow’s life eftate 
ought to be prefumed after fo long a time, even though 
they ihould not give any evidence whatfoever of fuch 
a furrender ; but Mr. Juftice Noel, who tried the 
caufe, was of opinion, that a furrender of the tenant 
for life could not be prefumed, when no fort of evi- 
dence had been given to make fuch a fad in the lead 
probable ; and when the pofieflion had not gone with 
the recovery, but had continued in the tenant for life 
until the time of bringing the ejedment, and accord- 
ingly he directed the jury to find for the plaintiff. 
Upon this diredion a motion was made for a new trial. 
The defendant’s counfel relied on the cafes of Green v. 
Froud , and Warren ex dem . Webb v. Grenville , men- 
tioned in the preceding pages. On the other fide it 
was argued for the plaintiff, that there could be no 
prefumption without feme fads to ground it upon. In 
the cafe of Mr. Grenville, there was a very ftrong 
prefumption arilmg from the articles in the attorney’s 
bill, the proof whereof the court allowed to be en- 
tered into, and received fatisfadion from it ; and that 
there was no cafe where a prefumption of a' furrender 
had been raifed, without poffeffion accompanying and 
following the recovery. 

In the cafe of Froud v. Green , upon which Mas, 
Grenville* % cafe was faid to be grounded, there 

U 3 wai 
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was a poffeffion which had followed die recovery 
for a long time,* and that was the very reafon there 
given for the courts forming the preemption which 
they then made. That the rule in all die cafes cited, 
and in all cafes of this kind, muft in reafon and com- 
mon fenfe, neceffarily be underftood to relate to the 
length of time which has elapfed fince the tenant in 
tail's coming into pojfejjion , and not to the length of 
time fince the fullering of the .recovery.^ The out- 
ftanding life eftate, during the life of the widow, 
forms the . flrongeft prefumption that fhe did not fur- 
render the eftate j befides, it did not at all appear 
from the Judge’s report that G. R. Bridges , the tenant 
in tail in peffelGon of all the reft of the eftate, and. of 
which he had power to fuffer a recovery, ever meant 
or intended to fuffer a recovery of thefe fettled lands, 
which he had no power to .do; he had other lands 
upon which the recovery operated, and there was no 
reafon to imagine that he meant to include thefe lands, 
or that he ever attempted to procure a furrender of 
them. Lord iftctnsjield l .-r— ii I was counfel in the cafe 
“ of Mr. Grenville reported by Strange , and I re- 
44 member very well that the point of evidence ... .was 
ftrongty litigated $ the attorney, who had been 
44 concerned in the tranfa&ioh of the common reco- 
44 very, was one Edwards of Brtftof, who had been 
44 then long dead : 'the entry in his bill book, was 
44 made at the time of the tranfa&ion, and a receipt 
44 had been; given upon the bill which contained the 
44 ■zniclek for drawing and ingrojjlng tbe furrender ; 

fo 


CC 

/ 
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fo that there was pofitive proof in that qafe of an 
“ actual furrender : and there the jointrefs had been 
“ dead a vajl number of years , and the perfon who 
“ fuffered the recovery, and his fon after - him* had 
“ both of diem, during their refpe&ive lives, fuffi- 
“ cient opportunity to have fet it right after they 
“ came into pofleflipil, if tliey had known or fuf- 
“ pe&ed it to have been defectives which certainly 
“ formed a prefumption that it was regular, and not 
“ defective, — I am confident that all the court did, 
“ or intended tp do in that cafe, was only to take care 
<c that it ihould be underftood, that they did not 
“ mean to ihake the authority of any one cafe which 
“ had been founded upon prefumption, and that they 
“ would not require pofitive proof of a furrender, in 
“ any cafe, where there was fufficient prefumption of 
“ it. Sir/. Strange's report is incorred, confidered as 
“ a foundation for a principle or rule of property, 
“ though it might be enough to ferve the ^aker of 
** fuch a note for a memorandum to refrefh his own 
“ recollection; if that be fo, then eonfider the pre- 
“ fent cafe upon principles. There are two forts of 
“ prefumption ; one* a prefumption of law, and not 
« to be contradicted ; the other* a fpeeies of evidence, 

“ whieh latter mult have a ground to ftand upon ; 

« fomething from whence it fe to arifo* It is now 
u fully fettled and eftablifhed, that 4. tenant in tail 
" may, if he pleafes, either turn his eftate tail into a 
fee fimple, or alienate it for his own benefit, by 
41 fuffering a common recovery ; but he muft have a 
«* fufficient eftate, and power to qualify him for fuf- 
1 '' U 4 “ fering 
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Keen ex denu 
> airl of Portf- 
numth v* 

Karl of Ef- 


fingham, 

Z Jitra. 1267. 


* feting fuch a recovery ; he muft cither be tenant in 

*t- tail- in pdiFdBdn, or he moil have the concurrence 

« of the freeholder, who claims under the fame fet- 

dement. This principle is adhered to by the ftatute 

** 14 Geo. %. c.20. the tenant for life, whofe content 

f* is necefiary to the tenant in tail- in remainder, to 

f* enable M01 to cut off the iittail, is not the leffee of 

m the land under a beneficial leafe, bat the original 

tenant for life, claiming under the fame family fetr 

** dement, end having a life eftate fettled upon him 

** prior, in order of foeceffion, to the Qther/S' re* 

- ^ t 

f*’ mainder in tail, Where a perfon has a power to 

M fuffer a recovery, and thereby bar his eftate tail, 

X dimutf pra/umuniur rite Es* folemnitcr afta y Until 

f* the contrary appears; and it is reafpnable that it 

H ftiould be fo s but if the contrary appear, then there 

** is an end of fuch preemption. This was the cafe 

ff of the Earl of Sitffolk** recovery, upon a trial at 

“ bar in this court, in Eajler term, 1 747 ; there the 

M contrary did appear, and the prefumption was 

$* thereby deftroyed ; there were blundering deeds 

actually produced 1 , which appeared clearly to be 

^ wrong; and it was manifelt, upon foe evidence 

?* dtfejofed, that there was not a good tenant to the 

H pmcipe: it was therefore impoffible for the court, 

“ in that cafe, to prefume that there was a good 

t* tenant to foe prmipii 


a man has power to*foffcr a recovery, 
f 6 that is a folid and reafonable ground fin: pre- 
f* ftuning foat all w§s done rightly and regularly, 

“ unlefs 
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« unUfe Something to the contrary (ball appear. 
“ Where the freeholder is a truftee foe the ten a nt hi 
** tailbimfelf, and under hi* power and diredion, it 
«* is a reafonabie and juft caufe for prefuraing* that 
“ every thing was regularly tranfa&ed; So whore the 
« perfon or perfons interested to object againft the 
* validity of a recovery have had opportunity to make 
“ objections to it, but inftead of doing io* have ac- 
u quiefced under it, and not difputed ks validity, 
“ this forms a prefumption that aH wot right and 
“ regular. But there can be no preemption in the 
“ nature of. evidence, in any cafe, without Something 
4 * from whence to make it, fome ground to found the 
“ prefumption upon ; whereas here is absolutely no»< 
4i thing from whence to prefume a Surrender: the 
“ Single pretence to any the leaft ground of prefump* 
** tion, in the prefent cafe, can only be this, that no 
“ tenant in tail in remainder would Suffer a recovery, 
“ without firft getting a furrender of the life eflate, 
“ m order to make it valid and effe&ual, But even 
“ that ground, flight as it is, will not. hold in the 
“ prefent cafe ; for it does not at all appear, upon the 
“ report of the JudgC, that G. R. Bridges, who fuf- 
“ feted the recovery in question, had the ieaSf inteiv. 
“ tion whatsoever to include thole particular lands in 
(t the recovery which he fuffered, and which he had 
“ full power in himfelf alone to Sufler, of all thereft of 
ft the eftate whereof he was ait that time tenant in tail 
“ in poffeflioQ. . He was then in pofleffion of the manor 
“ of Keynfkam, and of ether lands in Keynjham, fuf* 
V ficient to anfwer the general deferiptians ufed in the 

“ recovery. 
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** recovery, he nmft probably know, or have been 
**- informed by his counfel or agents, that he had no 
“ fuch power over the fettled parts, without obtaining 
“a furrender of the life eftate ; he might perhaps be 
“ fatasfied that he could not obtain a furrender of the 
“ life eftate, * or he might have attempted to obtain it, 
“ and failed in fuch attempt. If the mere fad of a 
“ remainder-man in tail’s fuffering a recovery was 
“ alone fufficient to ground a prefumption of a fur- 
“ render of the Hfe eftate ; it would be in the power 
“ of everyremainder-man in tail to bar the eftate tail, 
notwithftanding the tenant for life fhould abfolutely 
“ refufe to join with him in fuffering a recovery ; it is 
“ therefore neceffary that there fhould be fads and 
“circumftances to ground a prefumption of fuch a 
*v furrender upon : whereas in the prefent cafe it is fo 
“ for from being reafonable to prefume that there was 
“ fuch a furrender from the jointrefs, that there are, 
on the contrary, many reafons to induce a fufpiqjoa 
“ that^here was not fuch a Surrender; fhe might 
“ have more regard for James Bridges than for George ; 
“ fhe might think it wrong or unkind to hurt the 
** reverfioner, or even whim and peevifhnefs might 
“ prevent her from interfering : there is no defining 
the various reafons fhe might have to hinder her 
“ from furrendering her life eftate for fuch purpofe. 
“ bfr. George Bridges being therefore only tenant in 
“ ; bil in reminder, and the life eftate under the fame 
“ fettlemeat, ftill fubfiftmg at the time of his fuffering 
M the recovery, it is clear that he had no- power to 
** aKen or to bar. And there is nothing from whence 
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« to prefume a furrender of the life eftate to doable 
him to do fo. 

“ If he had any power to bar or alien, then Indeed 
“ no prefumption could have been too large, in order 
“ to prevent flijft in legal forms and methods of con- 
“ veyance, and to effectuate the intention of a perfon 
“ who had a legal right to do fuch an a£h No argu- 
“ . ment can be drawn in the prefent cafe from length 
“ of time, becaufe the eje&ment was brought irnme- 
“ diately upon the death of the jointrefs.’* 'fhe 
court were all clear and unanimous, that there was 
no colour for objecting to the-Judge’s direction. 

At the fitting of the court the next morning. Lord 
Mansfield mentioned this cafe again : he faid he had 
looked into his own notes of the cafe of Warren , on 
the demife of Webb againfl Grenville , where the re- 
covery was of forty years Handing : and the court did 
lay it down in that cafe, “ that, after a recovery of 
“ forty years Handing, they would, without any other 
“ circumHances, prefume a conditional furrender to 
te have been made by the tenant for life j” and they 
relied upon 1 Ventr. 2 57, and - Mr. Pigot's book, 
p. 41. But his lordlhip obfcrved, that there are- other' 
circumfiances, in the cafe ini Vefittts 5 -and' there is 
nothing in Ptgot, to juftify this general pofitioa. ' And 
he added, that in the cafe then at the bar, the court 
did (as he had taken it down) ad .nit as evidence the 
entry in the attorney’s book, as has been mentioned. 
He faid, he was rather more flrongl) of opinion than ’ 
he was \iflcrday, “ that in the prefent cafe, there 

“ was 
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** was no ground , for a prefumption that there was 
** any furreiider by the tenant for life.” Here were 
two particular reafons againft making any fuch pre- 
fusnpt aim. One was, that there did not appear to 
feave been any intention in the remainder-man in tail, 
to Aider a recovery of tbefe particular lands : the 
ether, that here was no pofTeffion at all, undo* this 
recovery ; but, on the contrary, the eje&ment was 
brought, and the validity of the recovery put into 
litigation, immediately after the death of the tenant 
for life. If the eldeft fon, who has a remainder in 
tail under a family fettlement, fhould privately fuffer 
a common recovery, and his father live many years 
afterwards, it might as well be argued, “ that length 
* of time from the date of the recovery fhould induce 
“ a prefumption, that the father furrendered his eftafe 
** for life.” 1 And his lordfhip declared himfelf as 
Clear, that if there had been a long pofTeffion by the 
tenant in tail after the death of the tenant for life, 
though fuch a pofTeffion might be afcribed to the 
entail, the prefumption ought to have been made, upon 
tire ground of acquiefcence under it, and the proba- 
bility arifing therefrom, “ that the parties knew that 
«* the recovery was not defe&ive.” Rules of pro- 
perty ought (his lordfhip laid) to be generally known, 
and not to be left to loofe notes, which rather fervc 
to confound principles, than to confirm them. He 
therefore propofed to have a conference, with all the 
judges upon this cafe : which propofal did not arife, 
he fitid, from any doubt about the matter ; (for he 
was more confirmed in his opinion, than he was yef- 

terday 
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terday;) but for the fake of having & confiderable a 
rule of property fettled, and of rendering it notorious 
and publick. For which purpofe, he (at fi disordered 
it to Hand over dll next term: but afterwards, upon 
its being agreed by ail the parties, that, in Mr. Gmt* 
vi lie's cafe, there was a great number of years daring 
which the tenant in tail had been in poffeffion after the 
death of the tenant for life ; and upon the now de- 
fendant’s counfel candidly declaring “ that they them- 
“ felves were fully fatisfied with the prefent opinion. 

of the court/* he retraced his propolal, and faid 
he Would not trouble the Judges with it, iiace the 
counfel were fo candid as to acquiefce entirely in the' 
opinion that the court had already intimated. His 
lordfhip further added, that he would have it trnder- 
flood/ that poffeffion of the tenant in tail, after the 
death of the tenant for life, does leave a ground of 
prefumption, “ .that there was a furrender.’* But in 
the prefent cafe, there was no pofleffion after the death 
of the tenant for life : the eje&ment was brought im- 
mediately. 



§ 27. Where* after a recovery the deeds were flip- Gartfid* «. 
prefled by the tenant for life* fo 'that it could not be 
made out whether he had furrendered hi$ eflate for life * 9 2 » 
to the tenant to the pmcipe or not, it was decreed for 
the recovery, without allowing a trial at law; for 
where deeds are fuppreffed omnia prafumuntur, 

' § 28. Where a perfon has only a truft. eftate of 
freehold/ he may notwithftanding make aa equitable 

tenant 




Different 
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Fine. 


5 Keh. 
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* Sift. 568. 


Title TSXHt Recovery. Cb. ili. $ aS— 3«. 

tenant to the pracipe, which will enable him to # fuffer 
what it called an equitable recovery, of which the 
«ffe& will be Hated hereafter. 

$ 29. When the perfon who means to fuffer a com* 
tnon recovery is in a&ual poffeflion of the freehold, 
he may convey that freehold to any ftranger, for the 
purpofe of making him tenant to the pracipe by fine, 
by feoffment, by bargain and fale inrolled, or leafe 
and releafe. 

t 1 

§ 30. It is Sometimes thought expedient to make a 
tenant to the pracipe by fine, not only on account of 
the notoriety of this fpecies of affurance, but becaufe 
even an erroneous fine gives^ fuch an eftate to the cog- 
nizee, as is fufficient to make him a good tenant to 
the precipe. And Sir M. Hale has faid that the cog- 
nizee of a fine o£l. purif. would be a good tenant 
to the pracipe in a recovery fiiffered the fame day, 
and the court would pr^fume a priority to fupport 
a conveyance. 

S 3 1 * Thus, where a writ of error was brought 
againft a perfon who was made cognizee of a fine, 
in order to become tenant to the pracipe , and after 
the recovery had been fuffered, the fine was reverted 
for error; yet the recovery was held good, becaufe 
there was a good tenant to the pracipe at the time. 

S 3** if the fine was in itfelf absolutely void, 
it if the perfon who levied it had no eftate of freehold 

in 
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in th^land, then the recovery would be void, becaufe 
in that cafe the fine pafied no eflate. Thus in the cafe 
of Dormer v. Parkhurjl , which has been already 
dated, a fine was levied by a tenant for years, and a 
remainder-man in tail to make a tenant to the fracipe y 
and it was determined that the recovery was void ; be- 
caufe none of the parties to the fine had an eflate of 
freehold in the lands. 

§ 33. If a fine be levied to a leflee for years of the 1 Vmt 19$. 
fame land for the purpofe of making him tenant to 1 
the pracipe in a common recovery, the term for years 
will not be merged by the fine : for in the third fe&ion T 

of the flatute of ufes, 27 Hen. 8. there is a faving to Termor* 
all perfons and their heir|^ who fhall be feifed to any ^42! * ^ * 
ufe, of all fuch former right, title, & fc. as they had 
to their own ufe, in any manors, lands, whereof 
they fhall be feifed to any other ufe.* 


S 35 * It is a, well known . principle of law, that 
where a fine is levied without any confideration or de- 
claration of ufe, the ufe and legal eflate immediately 
rpfult to the cognizor of the fine ; fo that the cognizee 
has only a feifia of an inflarit ; in confequence 
of this doctrine, where a fine was levied, in order to 
make a tenant to the pracipe, and a writ of entry was 
brought againfl the cognizee of the fine, on which 
a common recovery was fuffered, it was doubted 
whether fuch a recovery was good for as no ufe was 

declared on the fine, it was laid that the ufe and eftate 

* * 

immediately refuked back to the cognizor, fo that the 
6 cognizee 
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eognizee Had no eftate of freehold when the writ-of 
entry was brought, nor ever afterwards* M tf&got 
JP%ot,54,55. held, However, that fisch a recovery would be good ; 

for, at common taw, if a fine was levied without con- 
fiderafion, as in a find there needs none, the eognizee 
was tenant to all writs, until the ftatute of pernors of 
profits, and the ftatute of ufes. And although, fince 
the ftatute of ufes, the ufe refuits back when no ufe is 
declared, yet the intent of the parties always guided 
the ufe, and there could be no refulting ufe againft 
the exprefs intention of the parties ; fo that whenever 
the ufe refuits, it is becaufe the parties intend it. — 
Now, in a cafe of this kind, the evident intention of 
the parties is to make a tenant to the pracipe, which 
appears upon the record, by the writ of entry being 
brought again# the cognize#; and therefore he muft 
have fuch an eftate as will make him a good tenant to 
the pracipei Thefe principles are fully cftablifhed in . 
the following cafe : 


LordAUham 

v.Iord 

Anglefey, 

, Gib. Rep. 16 * 
Salk. 676. 
Calc* temp. 
Holt. 7f$* 
tiModf 2Mk 


§ 36. Tenant in tail, remainder in tail, with re- 
mainder over, the tenant in tail levied a fine fur cog- 
nizance de droit come ceo , tsfc. to J. 8. and his heirs, 
in order to make him tenant to the pracipe , but no 
ufe was declared on the fine* Seven years afterwards 
a writ of entry was brought again# J. S . who vouched 
the cognizor of the fine, and a common recovery was 
thus- regularly fuSered. The queftion was, whether 
JL 81 had an eftate of freehold in him when the reco- 
very was fuffered ? It was contended, that although 
the legal eftate ppfied by the fine to /. 8. jet no 
a ufe 
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ufe wtfs declared on die fine, the ufe refused back to 
the cdgnizor ; fo that J. S. had no efiate in the lands 
at the time when the recovery was fuffered, and there* 
fore was not a good • tenant to the pracipe. But it 
was held by Lord Chief JufliCe Holt , and all the 
other Judges, that when a fine was levied, or a feoff- 
ment made, to a man and his heirs, the efiate was iii 
the cognizee or feoffee, not as an ufe, but by the 
common law, and might be averred to be fo ? and a 3 
in this cafe the intention of the fine plainly appeared 
to be for the purpofe of making a tenant to the 
pracipe , the ufe and efiate fhould be allowed to have 
veiled in J. S. fo that the recovery was well fuffered ; 
and this point was again determined by the Court of 1 Stra. if* 
King’s Bench in Mich. 3 Geo. 1. 


$ 37. It has been often doubted, whether a hufband 
feifed jure ttxoris could make a tenant to the pracipe of 
his wife’s land, for the purpofe of fuffering a common 
recovery, without his wife’s joining him in a fine. 
This doubt, probably, arofe from the words of Lord 
Talbot , in the cafe of Robin/on v. Cummins, as reported 
in cafes tempore Talbot 167, for there his Lordfhip is 
made 10 fay, “ it hath been faid'that a feme, tenant in 
tail, and her hufband, cannot make a tenant to the 
u pracipe without a fine*; but whatever may be the 
“ cafe, where a hufband is merely feifed in right of 
** his wife, is not neceffary for me to determine, be- 
“ catife, in this cafe, Sir J. Robinfon did by his fhter- 
•* marriage, become entitled to an efiate by the Cuitely, 
Vol. V. X and, 


Hatband 
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“ and, therefore, he alone, without his wife’s joining, 
44 might have made a good tenant to the praecipe” 

In an opinion given by the late Mr. Booth on this 
fubjeft, he obferves, that this report of Lord Talbot 1 1 
Cafe# and argument is incorrect ; that he himfelf was prefent at 

:r;r n 4 S 36. the hearing of that cafe, and had a very full note 

vol. 2. 132. c f ^ . an d that Lord Talbot's words were thefe 

44 If I fhould lay it down as a rule, that, where 
“ the wife is entitled to an eftate tail in pofieffion, her 
44 hufband and fhe could not make a tenant to the 
44 praecipe, for the docking of the intail without a fine, 
44 becaufe the law is fuppofed to appoint no other me- 
44 thod, by which a woman under coverture can cqn- 
44 vey her freehold, but by fine, I fhould fhake many 
44 of the common recoveries of the kingdom ; for, 
44 whatever may have been the practice of fonre over- 
44 cautious conveyancers, yet I believe it hath often 
44 been held, that; the hufband alone may, by deed 
44 only, and without any fine levied by the Wife, con- 
44 vey a fufficient freehold to the grantee, to make him 
44 tenant to the praecipe 

This latter opinion feems to be perftdly opnfiflent 

* 1nft. 351 with the principles of the common law ; for Lord Coke 
Idem 273 b. r p 1 

fays, 44 if a man taketh to wife a woman who is feifed 

* Mr. Booth 's account of what Lcrd Talbot faid on this occafion, 
is confirmed by a manufeript report of the cafe of Robin/bn and 
Cummins, in the poflVlfion of Mr. Butler, of which he has -made 
mention In a note on the l irjl Juftuute, 32 6 b. 

“ ia 
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“ in fee, he gaaneth by the intermarriage 4a eflate $f 
■ “ freehold in her right, which eflate is fufficient to work 
“ a remitter.” 

5 *8. It mud be the fame where a man marries a Gilb. Ten. 

w * . , IQ g 

woman feifed in tail, for a feme-covert cannot have a ! Roll. Ab. 
feifin diltinCl from her hufband j and, on this ground, 
it has frequently been determined, that the hufband's 
conveyance is fufficient to transfer a good eflate of free- 
hold during the joint lives of the hufband and wife. 

Mr. Pig 4 was of the fame opinion, having laid it down. Fig. 7 2 t 
that a hufband, feifed jointly with' his wife, whether by 
moieties or entireties, or feifed only in right of his wife, 
might create an eflate of freehold during the coverture, 
and thereby make a good tenant to the pracipc ; and 
there is a cafe in Roll's Abridgement , in whicffdns point 
was exprefsly determined. 

§ 39. A hufband feifed in right of his wife for life. Roll's Ab. 
remainder in tail to B remainder to C., bargained and ry> (a.) pi. 4. 
fold the land to another, againfl whom a praecipe was 
brought, who vouched him in remainder, and fo a 
common recovery was fuffered. Adjudged, that the 
recovery barred the remainder, becaufe the bargainee 
was a good tenant to the praecipe. 

§ 40. It has been a frequent pra&ice ever fince the Feoffment, 
introduction of common recoveries, to make a feoff- 
ment with livery of feifin of the lands, to the perfon 
againfl whom the writ of entry was intended to be 
.brought, it being a common opinion, that a feoffment 

Xa 


was 
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was tike raoft fecure conveyance by which a tenants to 
the pracipe could be made \ becaufc, jf the feoflbr 
was in pofieffion at the j&fce when livery offeifm wa# 
made, the feoffment was fuppofed to pafs a gopd effete 
of freehold, either by right or by wrong s that is* by 
diffeifin 4 but this do&rine has been denied in the fol- 
lowing cafe: 

Taylor ex § 4. 1, In an ejectment for lands in Glouxefterjhire, 

vf Horfe^ yn8 the jury found a Ipecial verdid, that Sir Robert Atkyns 
6 Brow rf Pari ^ en * or * being tenant for life, with remainder to his 
Ca. 633. firft and other fons, reverfion in fee to himfeif, with a 

power of appointing a jointure to any after-taken wife, 
married Ann Dacrcs , and, purfuant to his power, li- 
mited the lands in queftion to the faid Ann Dacres , for 
her life as a jointure. Sir Robert Atkyns fenior, made 
his will duly attefled, and devifed his reverfion in fee, 
expedant on the eflate tail, limited to his firff and 
other fons, to Mr. Atkyns the leffor of the plaintiff. 
Sir Robert Atkyns fenior died, leaving a fon, Sir Robert 
Atkyns junior, who entered on all the eflate, except 
that part which was limited to Lady Atkyns for her 
Jointure, on which fhe entered. Lady Atkyns being 
A fn poffeffion of thefe lands, an ejedment was brought 
againfl her in the Common Fleas by John Philips , on 
the feveral demifes of Sir Robert Atkyns junior, and 
Jofepb Walker, for the recovery of the premifes in 
queftion, on the ground, that Six Robert Atkyns fenior 
had no power of appointing her a jointure-} and the 
fame was tried at the bar of the Court of Common 
Fleas, when a verdid was found for the plaintiff, on 

which 
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'which judgment was entered' and a writ of habere 
facial poffcjionem was feed out and executed ; ara&Sir 
Robert Atkyns junior entered kite, and was in pofief- 
fion of the premifes. SfcRabettAt&ym junior being 
thus in pofieflion during the lifetime of Lady Atkyns, 
made a feof&nfint of the premifes, with livery nf feiffn 
to James? Earle, m order t© make him tenant to the 
pracipe, for the purpofe of fuffering a common reco- 
very, which it was thereby declared, lhould entire to 
theUfedFSir Robert Atkyns junior, his heirs and afirgns 
for ever: A common recovery was accordingly fuf- 
fered, m which the writ of entry was brought againft 
James Earle 1 the feoffee, who vouched Sir Robert 
Atkyrts junior and his wife, and they vouched over the 
Common vouchee. Sir Robert Atkyns junior continued 
hi poffeffion, from the time of the recovery until No- 
vember 17 1 1, when he died without iffue. Lady 
Atkyns j the jointrefs, brought an ejectment againll 
‘ Robert Atkyns the heir at law of Sir Robert Atkyns ju- 
nior, for the recovery of her jointure ; the caufe hav- 
ing been tried at the bar of the Court of Common 
Pleas, and it appearing evidently to the court, that 
Sir Robert Atkyns fenior had a power of appointing a 
jointure to Lady Atkyns* which he had duly executed, 
and that the former verdi£t was clearly wrong, a ge- 
neral verdi& was given fbr thfe plaintiff, on which judg- 
ment was entered, and Lady Atkyns was reftored to the 
poffeflion of the premifes, and continued feifed of them 
xfatii the time of her death. The principal question 
in this' cafe was, whether the recovery was well fuffer- 
pcffwhich entirely depended upon, whether James 

X $ . JSarfc 
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Earle the feoffee of Sir Robert Atkyns , was a good to* 
nant to the preeeipe. 

It was, contended, on the part of the plaintiff, that 
the recovery was not well fuffered j and, to Ihew that 
Janies Earle took no eftate by the feoffment, which 
could make him a fufficient tenant to the freehold, to 
anfwer the writ in a common recovery, it would he 
material to confider, firft, whether Sir Robert Atkyns 
junior was tenant in tail in poffeffion ; and, fecondly, 
fuppofing him to be only tenant in tail in remainder, 
whether his feoffment conveyed the freehold to James 
Earle by diffeifin ? As to the firft of thefe queftions, 
if Sir Robert Atkyns had' been tenant in tail in poflef- 
fion, his bargain and fale, his leafe and releafe, his 
fine, or his feoffment, would have conveyed a bafe 
fee ; and operating by way of difcontinuance, voidable 
either by the entry or aftion of the ifiue in tail, or re- 
mainder-man, would have made, by difcontinuance, 
a. fufficient tenant of the freehold ; but Lady Atkyns , 
the jointrefs, was feifed of the freehold for life, at the 
time of making the feoffment, and never joined in con- 
veying an eftate to the feoffee ; the feoffment, there- 
fore, being only the aft of the tenant in tail in remain- 
der, muft either pafs an eftate by diffeifin, or was ab- 
folutely void. Then, whether the feoffment conveyed 
the ireehold to John Earle , fo as to make him a good 
tenant to the pracipe by diffeifin, depended, firft, on 
his entry ; fecondly, on his feoffment. By his entry, 
he ga ned no freehold $ by his feoffment, he conveyed 
no eftate ; for, as to his entry, it was made under a 

iniftaken 
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nuftaken judgiso/snt in eje&ment, for %a^y.,Atkyns 9 , tha, 
jointrefs, recovered poffeffion again in ejcdqaeat ; by 
which fecond judgment, his title was difaffirmedj and 
as the.firift judgment was pl^l^wrpng, Ipsentfy:muft 
beconfidered as tpe mere ad of. tenant in tail ip re- 
mainder*/ % 0 |he judgment ip ejedment, Jie copU^ 
recover nothing but the term j the point of that adion. 
h, that the plaintiff may gain poffeffion under his 
term. The poffeffion of the leffee being that of the. 
leffor, the ;way in which it always operates to the 
leffor’a benefit, is, that by obtaining judgment for the 
poffeffion of his fuppofed tenant, he is enabled to 
enter ; and, haying entered, the poffeffion unites with 
any prefent freehold in himfelf, whether it be a parti- 
cular eftate, or an eftate in fee according to his right. 
But, in this cafe. Sir Robert Atkyns had no prefent 
eftate of freehold in himfelf, he gained only a bare 
poffeffion, and the freehold ftill remained in judgment; 
of law, in the jointrefs who had the right to it : the 
entry of Sir Robert Atkyns under the judgment, muft 
be a lawful entry ; whether the fheriff executes the 
writ and gives poffeffion, or whether the party is his 
own officer, and executes it for himfelf by taking pof- 
feffion : it has been held, that the entry is equally law- 
ful in either method, if it purfues the judgment. But 
his poffeffion being recovered without title, no hold- 
ing over could gain the freehold ; and his entry being 
lawful, no holding oyer, though wrongful, could cre- 
ate a ffifteifin, or change the caufe of his poffeffion j 
fo that his conveyances were abfolutely void, he hav- 
ing no eftate on which a releafe would operate by way 
X 4 of 
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of enlargement, and there being no . privity bet ween 
tabu and the owndr of the freehold. As to the feoff- 
ment of Sir Robert Atkyns> it might be confidered in 
two lights. Firft, as a conveyance, operadng - either 
by right %r by wrbrig. Secondly, as a conveyance, 
executed with a particular intent of making a tehant 
to the pracipe in a common recovery. i<ft, As a cost-' 
veyance, generally, it was not pretended that it could 
operate by right; it could only then be conftrued to 
convey a freehold by wrong. But it was a neceffary 
confequence of the reafoning upon Sir Robert Atkyn’s 
entry, that his feoffment was absolutely void; for, 
where the true owner of the freehold is aftually ex- 
pelled by the tortious entry of the diffeifor taking vio- 
lent poffeflion of the land, that diffeifor has gained an 
eftatc of freehold and fee, which will pafs by a bare 
livery on his feoffment, his force gained him an eftate 
by wrong, and his feoffment will convey it. But, in 
{his cafe, the entry and the poffeflion being lawful fo long 
as the judgment was in force, the only wrongful aft 
from which a difleifin could be inferred, was the feoff- 
ment. The giving livery upon that feoffment, not 
followed by any poffeflion of the feoffee, could never 
piake a difleifin in the Arid, original, and legal fenfe ; 
it would be a difleifin merely at the ele&ion of the 
rightful owner of the freehold, and for the fake of his 
remedy. It was the aft of his tenant for years, and 
the wrongful feoffee was put into poffeflion ; the true 
owner might either accept his rent, and "treat him as 
pn under-tenant and aflignee of the term, or he might 
jnpmtain an affiae and recover the fffdMd. If the 

wrpngfu| 
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wrongfolfeoffor continued in pofieffion by coHufion 
whit his feoffee, as in the prefent cafe, the true owner . 
was under no neeeflfty to take notice of thefeoffment? 
hewasnot bound to confider his own tenant asa dif- 
£rifor,andhimfelf as out of poffefllon, but ftill had it 
in ins dedbon, either to accept his rent, diftrain and 
bring an addon for it, or’to proceed in a real a&ion 
for recovery of the freehold, as in cafe of a forfeiture. 
Thus, the feoffment of tenant for years, or tenant by 
fufffcrance, would make a diffeifm for the benefit of 
his ieffor, in refpedt of that remedy which the leffor 
might eled to take ; but eftates in remainder could not 
be difplaced without a tortious entry ; and, as to fuch 
remainders, the feoffment was abfolutely void in law. 
ad. As a conveyance, executed with the particular 
intent to make a tenant to the pracipe in a common 
recovery, it had never yet been determined, that the 
feoffment of a tenant for years, being alfp tenant in 
tail in remainder, perfected by livery upon the land, 
under colour of lawful poffeflion eo ammo, to make a 
tenant of the freehold in a common recovery, would 
be fufficient to fupport the judgment in that recovery, 
and enable him to bar his own and the fubfequent 
eftates ; if fo, that a tenant in tail in remainder might 
fufier a recovery in every inftahce, as freely as a te- 
nant in tail in poffefllon, not only without the concur- 
rence of the immediate owner of the freehold, by his. 
joining in h as an effehtial party, or furrendering his 
eftates, but even without afking his confent, or giving 
him any notice. By collufion with the tenant for 
years, by fecrpt practices, to take advantages of a vacant 

9 poffeflion. 
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pofleflion, "when the tenant of the freehoidwas abfent 
from hishoufe or land, he might «xecutea ; feoffment, 
and then fuller a common recovery, to anticipate that 
right which the law has wifely and juftly poftponed, 
till he fhould chance to fucceed in the order of the 
intail. If this method of fuffering recoveries were, 
once eftablilhed as legal, the eldeft fons of. the firft. 
families in England, who are tenants in tail in remain- 
der, expe&ant on the eftate for life of the father, 
might difpofe of the inheritance of their eftates at the 
age of twenty-one, againft the confent, and in fpite of 
the authority or the freehold of their parents. Con- 
veyances to make a tenant to the pr&cipe in a common 
recovery, are confidered as mere inftruments to make 
parties in a fictitious aftion, to ferve the purpofe of 
him who means to fuffer the recovery. Such a feoffee, 
as in the prefent cafe, was often called a mere a&or. 
fabula. If he was tenant for years of the lands con- 
veyed by the feoffment before the making of it, his 
term would not merge in the fee-fimple ; no dower 
could arife out of it ; his judgments or ftatutes would 
not bind it. This being the uniform tenor of deter- 
minations in courts of law, in which the intent of the 
conveyance has been confidered, and not the mere 
legal operation of it, it followed, that the validity of 
the eftate muft depend on the right and power of him 
who made it to fuffer a recovery. If the feoffor had 
no fach right or power, his feoffment was void ; and 
the eftate conveyed, being founded in fraud, was as 
no eftate, in judgment of law. The common law 
avowed thefe principles, and the Legifiature had adopt- 
ed 
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cd iheni; for the ftatute 14 Geo. 2. c. ao. which was 
made to fupport common recoveries againil nice ex- 
ceptions, and toraife prefumptions in favour of them, 
after a limited time, moftanxioufly provides, that the 
perfons joining in fuch recoveries Ihould have fufficient 
eftate and power to fuller the fame ; as if the Legilla- 
tare had forefeen the prefent cafe, and were aware and 
afraid that tenants in tail in remainder might, by co- 
lour of that law, in future times fuffer common reco- 
veries, without the concurrence of the true immediate 
• 

owner of the freehold. 

On the other fide, it was argued, that this recovery 
was valid, and that James Earle was actually tenant of 
the freehold when judgment was given. Fir ft, becaufe 
when Sir Robert Atkyns entered, in confequence of the 
judgment which he obtained againft Lady Atkyns , the 
jointrefs, he became tenant in tail in polTeflion. Se- 
condly, becaufe even if he were only tenant for years, 
his feoffment would convey an eftate of freehold. In 
fupport of the firft of thefe pofitions, it was argued, 
that a judgment is an aft of law, and, whilfl it con- 
tinues in force, deftroys the title of the adverfe party. 
A judgment in ejeftment, by which only the poffeilion 
is recovered, not only deftroys the right of poffeffion 
which was inr the adverfe party, but gives a right of 
poffeffion to the recoveror. If the judgment in ejeft- 
ment did not produce this effeft, the leffor of the plain- 
tiff could Hot enter, or be entitled to the writ of habere 
facias pojfejftonem ; but. his having a right to enter and 
fue out that writ, infers his right to the poffelfion. 

WhUft 


m. 
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Whilft the judgment (lands in force, it removes an in- 
tervening eftate out of the way, and, during that time, 
it is the fame thing as if it had never exifted, and the 
necoveror’s right to the poffeffion will continue until 
judgment is reverfed by error, or falfified in another 
aCtion. In confequence of thefe principles, it followed# 
that die right to the poffeffion and the remainder in tail 
meeting in the fame perfon, and that perfon being Sir 
Robert Atkyns , the poffeffion and the remainder in tail 
united, and Sir Robert Atkyns became feifed of an 
eftate tail executed, or, in other words, of an eftate 
tail in poffeffion. If the nature of an action of eject- 
ment, and the confequence refulting from a recovery 
in it, were confidered, it would appear in a clearer 
light. An ejeCbnent is a poffeffory aCtion, in which 
almoft all titles to land are tried ; whether the party’s 
title is to an eftate in fee, tail, for life, or for years, 
the remedy is by one and the fame aCtion. In an 
aCtion of ejeCtment, the plaintiff recovers only the pof- 
feffion of the land, and the execution is of the poffef- 
fion only ; but if the leffor of the plaintiff recovers 
only the poffeffion of the land, it may be afked, how 
he becomes feifed according to his title ? .To which, 
it may be anfwered, that when a perfion is in poffeffion 
by title, as every perfon is who enter sum execution of 
a judgment in ejeCtment, becanfe .the Saw docs-l-.no 
•wrong, the poffeffion and title unitej.for it is .a .rule 
of law, that when a man, having a title, to as c&aie s, 
cotnes to the poffeffion of it by lawful, means, he 
be in poffeffion according to his title. As. where , thf 
title is to have a fee, he becomes feifed in fee j . where 
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the title is to have an eftate tail, he becomes feifed of 
an eftate tail, and fo on, the law calling the eftate 
upon him according to his title : and, were it not fo* 
an eje&ment would be the mod ineffectual remedy fen: 
the trial bf titles to eflates, and- would never anfwefc 
the purpofe for which it Ttfas brought into ufe, if this 
leffor of the plaintiff acquired no more than a bare pof- 
feffion after an execution or entry on a judgment in 
ejedment. In fupport of the fecond pofition, it was 
laid, that a feoffment operated on the poffeffion, with- 
out any regard to the eftate or intereft of the feoffor. 

A grant operated on the eftate or intereft which the 
grantor had in the thing granted. To make a feoff* Lit. f. 6ti. 
ment good and valid, nothing was requifite but pof- iinft. 366 A. 
feflion ; and, where the feoffor had the poffeffion, al- 
though it was but a bare and naked one, yet a freehold 
or fee-fimple paffed by reafon of the livery. It was 
no plea in avoidance of a feoffment, that the feoffor Year-Book, 
had nothing in the land at the time of the feoffment, 
becaufe the land paffed by the livery j if the operation 
of the . feoffment was queftioned, the only plea was, 
m tnfeoffa pas, which put in iffue only the livery. 

Lord Chief Juftice Holt laid it down as clear law, in 


the cafe of Hunt v. Burne , that if a leffee for years 
snakes a feoffment with livery, though the leffor be on 
the land protefting againft it, yet the land paffes, be- 
cause the leffee was entitled to the poffeffion. And 
this opinion was fupported by the determination in the 
cafe of React and Morpeth v. Errington, where the Cro. El. 33*. 
queftion was, if a feoffment by a leffee for years, the 
leffor being upon the land, was a good feoffment ? for 

it 
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it was pretended, that his being upon the land guarded 
it fo that no feoffment could be made i but the court 
was of opinion, that the feoffment was, good, beeaufe 
the leflee had the foie right to the poffeffion, and livery 
•ought always to be given of the poffeffion. Before the 
Xfcatute of ufes, a cejlui quo ufe conveyed thcf ufe by 
.bargain and fale, and afterwards levied a fine to a 
ftranger. And the queflion was, whether the fine was 
not void, as neither of the parties had any thing in the 
land ? for, by the bargain and fale, the ufe was in the 
bargainee, and nothing was in the bargainor or in the 
ftranger. It was argued, that if this fine was not 
good, great inconveniencies would follow, for that 
many recoveries had been fuffered againft the bargainor 
after he had conveyed the ufe : to which, Fitzberbert 
Year-Book, replied, “ It is the folly of purchafers that they do not 
*7Hen.8.2o u £ a fc e a feoffment from the cejlui que ufe before the 

44 fine is levied ; for if they do, the fine will be good. 
44 I, for my part, (fays he) will never purchafe any 
“ land without taking a feoffment, fo that I may be 
44 in poffeffion when the fine is levied j for then the fine 
44 will undoubtedly be good.” The poffeffion here 
ipoken of mufl be a freehold at leaf!:, beeaufe nothing 
Jefs than a freehold will fupport a fine j for if neither 
the cognizor nor cognizee had an efltate of freehold -in 
poffeffion, remainder or reverfion, at the time of levy- 
ing the fine, it would be void. The feoffment here 
fpoken of is the feoffment of a cejlui que ufe after, he 
had parted with the ufe, and whilft the freehold and 
inheritance of the eftate was in the feoffees, fo that it 
wa$ the feoffment of a perfon who had only a bare and 

naked 
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Baked poffeflion (unaccompanied with right) to a ftran- 
ger. This was the opinion, and this Was the pra&ice, 
of one of the greateft lawyers of the age. The obfer- 
vations upon the opinion of Fkzherbert are, that if "a 
feoffment from the cejlui que ufe to a ftranger, after "he 
had conveyed the ufe, would have made the fine un- 
doubtedly good, the like feoffment would have made 
a good tenant to the praecipe ; and for this plain rbafon, 
becaufe the feoffment pafled a freehold. There is a 
cafe in Dyer 340, where the feoffment of a perfon in 
remainder, in the abfence of the tenant for life, was 
determined to be a good feoffment. The cafe was, a 
remainder-man in fee enfeoffed a ftranger, in the ab- 
fence of a tenant for life, who neither attorned nor 
affented to the feoffment, but occupied the eftate dur- 
ing his life ; and it was held to be a good feoffment 
for the fee-fimple. And in the cafe before the court, 
the feoffment was made by Sir Robert Atkyns the re- 
mainder-man, in the abfence of the tenant for life, 
who neither j attorned nor affented, and who occupied 
the eftate during her life. A diftindtion was made be- 
tween rightful and wrongful conveyances. A fine, 
releafe, or bargain and fale, are called rightful con- 
veyances, and a feoffment a wrongful one; but no 
fuch diftindtion exifts, for all conveyances are in them- 
felves equally rightful, and are to be made ufe of ac- 
cording to the nature of the cafe to which they are 
applicable ; that a freehold would not pafs by a fine, 
releafe, or bargain and fale, from a perfon who had 
only a bare and naked poffeflion, did not proceed from 
thefe conveyances being lawful ones, but from the na- 
ture of them, whofe property it was to convey nothing 
3 but 
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but ■what the maker of them might lawfully convey, 
becaufe they operated as a grant ; therefore, to infer 
from thence, that a freehold would not pafs by a feoff- 
ment which was a conveyance of a different operation, 
and whofe property was to pafs a freehold and fee by 
force of the livery, was an inconclusive argument ; 
every one who can get into poffeffion has, and ever 
had, a power to make a feoffment, for the law makes 
no diSlin&ion of perfons ; and, whenever a tenant in 
tail in remainder had obtained the poffeffion, whether 
by right or by wrong, and had done an a£t whilft in 
poffeffion to make a tenant to the pracipe , in order to 
fuffer a common recovery, no inStance could be pro- 
duced where fuch an aft had been adjudged fraudu- 
lent, unfair, or irregular. 'The principal argument, 
oppofed to the doftrine here laid down, might be re- 
duced to the head of inconvenience. But the queflion 
was not, what inconvenience would attend the deter- 
mination either way, but what was the law. The in- 
convenience, if there were one, arofe from the nature 
and operation of a feoffment, and could not be avoided 
but by taking away that conveyance, or depriving it 
of an operation which it had been allowed to have by 
all the fages of the law. , But, to do that, was not in 
the power of a court of juftice, Since no maxim of the 
common law could be abrogated or abolished, but by 
a legislative authority. It was once thought to be a 
great inconvenience, that a defcent, immediately after 
a diffeiim, Should take away the entry of the perfon 
diffeifed ; at another time, it was thought to be no 
fmall one, that the fon Should tofe his patrimony be- 
caufe he happened to be born out of time , and, until 

fctdy. 
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lately, an hdlr might have been deprived of his family 
eftate by the warranty of an anceftor, who was never : 
in poffeffion of it.- Thefeineonveniencies were as great, 
as that which waS pretended to arife from the -feoff* . 
ment of a tenant in tail in remainder, expedant on aft/, 
eftate fdr life, and yet they continued through ages/ 
till the Legiflature took them away ; when the law was 
doubtful, it might be allowable to draw an argument 
from inconvenience ; but, where the law was clears 
and precife, as it was, that the feoffment of a perfon 
in poffeffion, let him come to the poffeffion how he 
would, paffed a foe, an argument from inconvenience 
was not admiffible, becaufe it tended to undermine and 
overthrow the law. 

Lord Mansfield delivered the refutation of the court, 
of which, I fliall prefent the reader with an abftrad, 
as far as it relates to the validity of the recovery. “ As 
“ Lady Atkyns had an eftate for life in the premifes, 

“ and did not join by furrender or otherwife, in any 
“ conveyance of the freehold to James Earle , the te- 
“ nant to the pracipe^ the great queftion is, whether 
tf James Eatle had acquired the freehold by diffeifin ?’* 
The bettef to judge of this queftion, it will be proper 
to attempt finding out what the old law meant by a dif- 
feifin, which conftituted the tenant of the freehold, in 
refpett of every demandant filing out a pr&dpe , al- 
though the owner's entry was not taken away; for, 
where' the tight of poffeffion was acquired, and the 
ownef ^mt to his real aftion, there, without doubt, 
the poffeffor had got the freehold/ though by wrong,. 
Vol. V. Y Seifia 
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Seifin is a technical term, to denote the completion of 
that inveftiture by which the tenant was admitted into* 
the tenure, and without yhich no freehold could be 
conllituted, or pafs. Sciendum ejl feudum fine invefii - 
tura nullo modo cmfiitui pojfe. . Diffeifm mull, therefore, 
mean, fome way or other of turning the tenant out of 
his tenure, and ufurping his place and feudal relation* 
Formerly, no tenant could alien without licence from 
the lord j when the lord confented, the only form of; 
conveyance was by feoffment, publicly made eoram 
paribus , with the lord’s concurrence. Homage or 
fealty was folemnly fworn, and fait of court and fer- 
vices were frequently done. The freeholder repre- 
fented the whole fee, did the duty to the lord, and de- 
fended the whole fee againft flrangers. The freehold 
never could be in abeyance, becaufe the lord muft 
never be at a lofs to know upon whom to call as his 
tenant ; nor a ftranger at a lofs to know againft whom 
to bring his praecipe . From the neceflity of there be- 
ing always a vifible tenant of the freehold, and the 
notoriety who a&ed and did fuit and fervice as fueh, 
many privileges were allowed to innocent perions de- 
riving title from the freeholder de fado. The ftatute 
of quia emptores tcrrarum , and other ftatutes which 
extended the power of alienation to the king’s tenants 
in capite , the frequent releafes of feudal feryices, the 
ftatutes of ufes and wills, and, at laft, the total aboli- - 
tion of all military tenures, have left little more than, 
the names of feoffment, feifin, tenure, and freeholder, 
without any precife knowledge of the things originally 
figured by thefe founds. The idea which modern 

times 
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times annex to freehold or -freeholder,' is taken merely 
from the duration of the eftate. Copyholds, and the 
cuftomary freeholds in the North, retain fome faint 
traces of the old fyftem of feudal tenures. It is obvi- 
ous how a matt may vifibly be the copyholder or cttf- 
tomary freeholder de fa£lo y in prejudice of the rightful 
tenants It is obvious too, that, ufurpirtg filch copy- 
hold or cuftomary tenure, is a different fa£t from a 
naked poffeffion or occupation of the land \ but who- 
ever will look into the practice of other countries, 
where tenures fubfift with all the folemnities of feoff- 
ments and feifins, upon every change of a tenant by 
defcent or alienation, and upon every ufurpation of the 
real right, will eafily comprehend, that, formerly, it 
was as notorious who was the feudal tenant de fa£io y 
as who is now de fatto incumbent of a living, or mayor 
of a corporation. Diffeifin is a complicated fa£t, and 
differs from difpoffeffing. The freeholder by diffeifin 
differs from a poffeffor by wrong. Brafton puts many 
cafes of poffeffion wrongfully taken, which he calls in- 
trufion, becaufe there was no diffeifin, poffejfio qua 
nuda efi omnino , et fine aliquo vefiimento qua dicitur in - 
trufio. A particular tenant, according to the feudal 
notions was in as of the feifin of the fee, of which his 
eftate was a part > if he aliened the fee, which he cQukl 
only do by folemn feoffment, with the concurrence of 
the lord of whom the fee was held, he forfeited his 
particular eftate, for having betrayed his feifin with 
which he was intrufted. But, on account of the pri- 
vity and confidence between him and the reverfioner, 
and the notorious folenuaity of the a& of inveftiture, 
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his feoffment difleifed the reverfioner. Bratton mett* 
tions the difleifin in this cafe, as a neceffary confe- 
queiice, and as a thing which could not poflibly be 
©therwife J — item facit quis dijfeijinam cum quis in feifin & 
fuerit ut de libero tenemento et advitam , vel adterminum 
annorum 9 vel nomine cufiodia, vel aliquo alio modo, aliun 
feoffaverit in pre judicium veri domini et fecerit alteri li- 
berum tenementum ; cum duo Jimul et femel de eodem tene- 
mento et in folidum ejfe non pojfunt in feifina . He confi- 
dered it as impoflible for the true tenant not to be put 
out, when the other actually came into his place. So 
late as the 32 Eliz. in the cafe of Matbefon v. Trot 9 
1 Leon. 209, the diftindrion upon which the judgment 
turned, tvas, “ that Henry Denny gained a wrongful 
“ pofieflion in fee, but did not gain any feifin, fo no 
“ diffeifor, therefore the defcent to his heir was not 
“ privileged.” The precife definition of what con- 
ftituted a difleifin, which made the difleifor tenant to 
the demandant’s pracipe 9 though the right owner’s 
entry was not taken away, was once well known, but 
it is not now to be found. The more we read, unlefs 
we are very careful to diftinguifh, the more we fhall 
be confounded j for, after the aflize ©f novel difleifin 
was introduced, the Legiflature, by many a&s of par- 
liament, and the courts of law, by liberal conftru&ions 
in furtherance of juflice, extended this remedy, for the 
fake of the owner, to every trefpafs or injury done to 
his real property, if, by bringing his aflize, he thought 
fit to admit himfelf difleifed. The law books treat of 
difleifin with a view to the aflize, which was the com- 
mon method of trying titles till eje&ment came into 
4 ufe. 
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ufe. Littleton , who wrote long after the remedy by 
aflize was enlarged by flatutes, and, by an equitable 
latitude of conftru&ion, fpeaks of difleifins principally 
as between the owner and trefpafler or pofleffor, with 
an eye to the remedy by aflize. Thefe are the com- 
mon places from whence many defcriptions have been 
cited of a difleifin ; but fuch authorities can give little 
light to the prefent queftion, which depends upon the 
nature of fuch a difleifin as made the diffeifor tenant 
to every demandant and freeholder de faElo in fpite of 
the true owner. Though the term dijfeifin happens to 
be the fame, the thing fignified by that word, as ap- 
plied to the two cafes of a&ual difleifin, or difleifin by 
election, is very different. This diftindtion of difleifin 
at eledlion is made in the cafe of Blundel v. Baugh, 
Cro. Car. 302. In a manufcript report of this cafe, 
much fuller than the printed one, the three judges, 
with whom agreed the four Judges of the Common 
Pleas, argued and held, “ that the leflee for years of 
“ the tenant at will was a diffeifor, at the election of 
V the original leffor, for the fake of his remedy, but 
never could be looked upon as the freeholder, or a 
** difleifor in fpite of the owner, or with regard to 
t( third perfons.” And the manufcript note fays, if 
a praecipe was brought again# him, he might fay, “ I 
ara not tenant to the freehold/* If a leflee for life, 
or years, makes a feoffment, the leffor may ftill diftrain 
for the rent, or charge the perfon to whom it is paid 
as a receiver, or bring an ejectment, and choofe whe* 
ther he will confider himfelf as difleifed, or not. MeU 
fplfe W dem* Parry, and others, which was a cafe re- 
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ferved at Sa/op affizes, 45th March 1743:, for the opi- 
nion of the Court of Exchequer, who gave judgment 
on the 24th of November 1743, was thus : Tenant in 
tail of lands leafed by his father to a fecond fon for 
lives, (under a power), upon his father’s death re- 
ceived the rent from the occupier, as owner ; and, as 
if no fuch leafe had been made, .hefuffered a common 
recovery : it was held, that this was only a difleifin of 
the freehold at election, and that, therefore, he could 
not make a good tenant to the pracipe, and the reco- 
very was adjudged bad. I will now confider, whether 
James Earle can be deemed a good tenant of the free- 
hold by difleifm. Difleifin is a fact, it is not found ; 
alj the jury fay is, that foon after the judgment in 
eje&menti Sir Robert Atftyns entered, and was in pof- 
feflion. This mult be taken to he an entry in confe- 
quence of the judgment ; it was fo confidered on fet- 
tling the fpecial verdidt, otherwife the defendants have 
no cafe ; for it is not found that Lady Atkyns was ever 
oufted, or quitted the pofleflion, or that Sir Robert 
was ever feifed. Taking pofleflion under a judgment 
in ejeSment, never could be a difleifin of the freehold. 
Suppofe it a real proceeding, the termor of a difleifee 
might, by the old law, recover againft the diifeifor, 
he might recover againft the feoffee of his leffor, but 
he could never thereby become a difieifor of the free- 
hold ; he never could be other than a termor, enjoy- 
ing in the nature of a bailift by virtue of a real cove- 
nant. Jn refpe£t of the freehold, his pofleflion enured 
always by right, and never by wrong. If the leffor 
had enfeoffed, it enured to the alienee: if the leffor 

was 
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was diffeifed and might enter, it enured to the diffeifee j 
if his entry was taken away, it enured to the heir or 
feoffee, of the diffdfor, who, .in that cafe, had the 
right of poffeffion. Suppqfe the proceeding (as iris') a 
fictitious remedy, then in truth and fubltance a judg- 
ment in ejeCtment is a recovery of the poffeffion, not 
of the feifin or freehold, without prejudice to the 
right, as it may afterwards appear, even between the 
parties. He who enters under it, in truth and fub- 
ftance can only be poffeffed, according to right, prout 
lex pojlidat . If he has a freehold, he is in as a free- 
holder ; if he has a chattel intereft, he is in as a 
termor ; and in refpeCt of the freehold, his poffeffion 
enures according to right. It is found that the eject- 
ment was brought by Sir Robert Atkyns to recover the 
poffeffion, but it is not found that he claimed the free* 
hold. The title muff now be taken as in the fpecial 
verdift, therefore it appears that he had no right to 
the poffeffion. His feoffee could be in no other 
condition than himfelf ; he had a poffeffion with- 
out prejudice to the right, and could convey no other. 
He was not in as a particular tenant j there was no 
privity of any feifin, he had only a naked poffeffion. 
But the cafe is ftill ftronger ; the true owner cannot 
even elect to make a perfon- in poffeffion, under a 
judgment in ejeCtment, a diffeifor. He could not 
bring an affize of novel dijfeiftn ; the entry is not in- 
jufte et Jtne judicio, but under the authority of a court 
pf juftiee, and therefore lawful. There is ftill behind, 
though it happens not to be neceffary, a larger ground 
upop which to determine this queftion, and more fa* 
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tisfadory, becaufe more intelligible, from the nature 
of a common recovery now, and a feoffment to make 
f a tenant to the pracipe with that view only. The 
fcnfe of wife men, and the general bent of the people 
in this country, haye ever been againft making land 
perpetually unalienable. The utility of the end was 
thought to juftify any means to attain it. Nothing 
pould be more agreeable to the law of tenures than a 
male fee unalienable j but this bent to fet property 
free allowed the donee, after a fon was born, to de r 
flroy the limitation, and break the condition of his 
jnveftiture. No fooner had the ftatute de donis re- 
peated what the law of tenures faid before, that the 
tenor of the grant fhould be obferved, than the fame 
bent permitted a tenant in tail of the freehold and in- 
heritance to make an alienation voidable only under 
the name of a difcontinuance ; but this was a fmall 
relief. At laft, the people having groaned for two 
hundred years under the inconveniences of fo much 
property being unalienable, and the great men, to 
raife the pride of their families, and, in thofe turbulent 
•times, to preferve their eftates from forfeiture, pre- 
venting any alteration by the legislature, the fame bent 
threw out a fidion in TaltarwrC s cafe, by which 
tenant in tail of the freehold and inheritance, or with 
the confent of the freeholder, , might alien abfolutely. 
Public utility adopted and gave a fandion to the doc- 
trine, for the real political reafon, to break intails $ 
but the oftenfible reafon from the fiditious recom- 
mence liampered fuccpeding times hoyf to dijtiaguiih 
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stales which were within the falfe reafoning given, but 

not within the real policy of the invention, . till at laft 

/ 

the legiflature applauded common recoveries by a va- 
riety of ftatutes, As the legiflature has for ages 
avowed the proportion, we may now fay, that com- 
mon recoveries arc a mere form of conveyance, all 
neceffary circumftances of form and ceremony are 
taken from its fictitious original. The policy of this 
fpecies of alienation meant to take a middle way as to 
entails between perpetuities and abfolute property ; 
alienations were allowed, yet in fuch a lhape as necef- 
farily required deliberation and delay ; and they were 
pnly allowed to be made by tenant in tail in poffeffion, 
or by tenant in tail in remainder, with the confent of 
the owner of the fir ft eftate for life, the eldeft fon was 
reftrained in the lifetime of his father or mother, or 
any other anceftor or relation feifed for life under a 
family fettlement. The aft of 14 Geo. 2. proceeds 
upon the parties to a recovery having power to fuffer 
?t : Sir Robert Atkyns , the fon, had no right to fuffer 
a common recovery, without the concurrence of the 
jointrefs ; any contrivance therefore to do it, without 
her joining, is artifice and evafion. If tenant in tail 
in poffeffion is diffeifed, though the pracipe be brought 
againft the diffeifor, yet, if her is vduched, the recovery 
(hall bar, becaufe he had power to bar. In Jennings * s 
cafe* io Co. 44. the recovery is fupported, becaufe 
the parties had power to bar ; by parity of reafon this 
recovery ought not to be fupported, becaufe the parties 
(iad fto power $ if it was, the law muft be overturned. 

Every, 
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Every remainder-roan in tail might eafily get a naked 
pofleflion, and make a fecret feoffment. The plan of 
marriage, and other family fettlements, is to limit a 
remainder to the firfl and every other fon in tail ; the 
negative which the father now has upon the eldeft 
fon’s fuffering a common recovery, is the very means 
and confideration of getting the eflate re-fettled upon 
the iparriage of the eldeft fon. By this method, the 
moment he attains to the age of twenty-one. years, he 
may fet his father at defiance, fuffer a common recp- 
very, and bar all the reft of the family. This confe- 
quence alone, in a cafe unprecedented, is a fufficient 
objection. If before the introduction of common 
recoveries, as a conveyance, this queftion had been 
agitated in an adverfary real aftion, upon a plea, that 
Earle was not tenant to the freehold, it would have 
been adjudged from the law, and artificial learning of 
tenures, that he could not be fo confidered. If the 
queftion had been, whether tenant in tail in remainder 
fhould, by fuch an injurious entry and feoffment, acquire 
a benefit to hiinfelf, to the prejudice of his rever- 
fioner, it would have been adjudged, from eternal 
principles of jjiftice, that an aft founded in wrong, 
fhould not, by virtue of the crime itfelf, become legal 
for the author’s advantage; as it is now agitated, 

when common recoveries are eftablifhed as a fpecies of 

„ ‘ \ 

alienation, the only queftion is, whether the rule of 
law, which requires the concurrence of the owner of 
the firfi eftate for life, fhall be overturned ? It is bet- 
tef to fybvert the rule direftly, than fuffer it to be 

done 
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done by a feqret injurious entry and feoffment, which 
cannot be prevented, and which the owner may never 
hear of. There is no injury or wrong, for which the 
law does not provide a remedy. But if this ftratagem 
jhould prevail, redrefs muff follow too late, unlefs 
the entry of the tenant for life (hall avoid the re- 
covery ; if it would, there is an end of the prefent 
queftion, for the jointrefs entered, and was intitled 
to the profits from Sir Robert Atkyns as a trefpaffer ab 
initio. 

In every light, and upon every ground of law, this 
recovery is bad. 


Notwithftanding thefe arguments, judgment was 
unanimoufly given for the defendant, on the ground 
that the plaintiff was barred by the ftatute of limita- 
tions, the eje&ment not having been brought within 
twenty years after the leffor's title accrued. A writ of 
error was brought in the Houfe of Lords, where it 
was alfo determined that the plaintiff was barred by the 
ftatute of limitations. 


Vide Tit. 31. 

C. 2. L 20. 


John Atkyns , the plaintiff in this caufe, having died 
without iffue, the perfon who was next in remainder 
under the will of Sir Robert Atkyns , brought an eject- 
ment for the recovery of the fame premifes : and the 
validity of this recovery having been again difcufied in 
the Court of Xing’s Bench in Mich . 18 Geo . 3. Mr. 
Jufticc AJion delivered the opinion of himfelf, Mr. 

Juftice 



3 $* Title XXXVI. Recovery* Ch. iii. § 41—45. 


Juftice Wiiles, and Mr. Juftice AJhburfi, (Lord Man/* 
field, being abfent) that the recovery was void, becaufe 
James Earle was not a good tenant to the pros- 
cipe , and judgment was therefore given for the 
Cawper’s plaintiff. The arguments which were made on that 
&. 689. occafion are very accurately reported by Mr. Cowper ; 

but as they are the very fame which had been 
ufed on the former hearing, it is unneeeffary to Hate 
them* 


Bargain and 
Bale inrolled. 
Hynde’sCafe, 
4 Rep. 71. 
Forrcfter, 

167. 


§ 42. A good tenant to the pracipe may be made 
by bargain and fale inrolled j and the bargainee may 
appear and vouch before entry, or before the bargain 
and fale is inrolled, provided it be inrolled within fix 
months, as prefcribed by the ftatute ; for although 
the freehold does not pafs from the bargainor until the 
inrolment, yet as foon as that is done, the freehold is 


coniidered as having paffed from the bargainor, 
at the time when the bargain and fale was exe- 
Vide Lloyd ▼. cuted, by relation. And as common recoveries are 
smdSele* niuch favoured by the courts of law, a bargain 

Tit^32.c. 23. an d fale to make a tenant to the pracipe will not be 
deemed void on account of any trifling miftake op 
inaccuracy. 


Leafe and 
Jteleafe. 


Barker v. 
Keate, 

Tit. 32. c. 13. 

f* 13* 


§ 45. A tenant to the pracipe may alfo be made by 
leafe and releafe $ and the refervation of a pepper* 
com in the bargain and fale for a year, is a fufficient 
confideration to raife a ufe in the bargainee* fo as to 

make 
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make the releafe valid, for the purpofe of fuppoiting 
a common recovery. 

§ 46. We have feen, that, in general, a common A Recovery 

recovery cannot be valid without a tenant to the pra- Cal^bcgood 

cite. Yet, infome cafes, a common recovery mar without a Te- 
r 11 nant to the 

operate by eitoppel, although there be no tenant p r *ripe. 
to the preecipe ; but this is only where the perfon 
who fuffers the common recovery is tenant in fee, 
for the iflue in tail cannot be bound by eftoppal, 
as they do not claim from their immediate an- 
ceftors, but from the firft purchafers, fecundum for - 
mam don't . 

§ 47. Common recoveries having been long con- Statute 
fidered by the Judges, and alfo by the legiflature, as 14 Gc0, 2 * 
common aflurances, every fort of favour has been 
lhewn them; and as the validity of recoveries has 
frequently been called in queftion, on account of ir- 
regularities in making a tenant to the pracipe , the 
following ftatute was made to obviate that inconve- 
nience. 

Sea. 5 . “ Whereas it has frequently happened, that 14 Geo. 2 . 

“ the deeds for making the tenant to the writs of en- c ’ 

“ try, or other writs for common recoveries, have 
“ been loft, or that the fines or deeds, making the 
u tenants to the faid writs, have not been levied or 
**■ executed till after the judgment given in fuch reco- 
“ veries, and the writ of feifin awarded ; by reafon 

u whereof 
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“ whereof great doubts have arifen whether fueh 
44 recoveries, for want of proper tenants to the writs, 
44 are good and effectual in law : to prevent fuch 
44 doubts for the future, and in order to render com- 

44 mon recoveries more certain and effectual, be it 

\ 

“ ena&ed, that every common recovery, already fuf* 
“ fered, or hereafter to be fuffered, fhall, after the 
“ expiration of twenty years from the time of the fuffer- 
44 ing thereof, be deemed, good and valid to all intents 
44 and purpofes, if it appears upon the face of fuch 
44 recovery that there was a tenant to the writ ; 
44 and if the perfons joining in fuch recovery had a 
44 fuffident eftate and power to fuffer the fame, 
48 notwithftanding the deed or deeds for making 
44 the tenant to fuch writ fhould be loft, or not 
44 appear.” 

Self. 6. 44 And be it further ena&ed by the autho- 
44 rity aforefaid, that, from and after the commence- 
44 ment of this a£t, every recovery already fuffered, 
44 or hereafter to be fuffered, fhall be deemed good 
44 and valid to all intents and purpofes, notwithftand* 
44 ing the fine, or deed or deeds, making the tenant 
* 4 to fuch writ, fhould be levied or executed after the 
44 time of the judgment given in fuch recovery, and 
44 the award of the writ of feifin as aforefaid, pro- 
44 vided the fame appear to be levied or executed 
44 before the end of the term, great feflion, feffion, or 
44 affizes, in which fuch recovery was fuffered, and 
44 the perfons joining in fuch recovery had a fuf- 

“ ficient 
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“ ficient eftate and power to fuffer the fame as 
“ aforefaid.” 


§ 48. In eje&ment, the jury found a fpecial verdiCt Goodright 
that Sarah Williams , being tenant in tail of the pre- 
mife8 in queftion, conveyed the faifte by Ieafe and re- 
leafe, dated the 19th and 20th of November 1778, to 46. 
a perfon to make him tenant to the pracipe , in order 
that a common recovery might be fuffered, which was 
accordingly fuffered, and a writ of feifin awarded, 
tefledthe 6th of the fame month of November , return- 
able in 1 5 days of St. Martin ; to which the fberiff re- 
turned, that he, by virtue of the faid writ, on the 10th 
of November in the fame term, did caufe full feifin of 
the premifes therein mentioned to be delivered to the 
demandant. It was contended, that this recovery was 
void, for it appeared upon the record, that feifin was 
delivered by the fberiff ten days before the date of the 
conveyance to the tenant of the freehold, when in fad, 

Sarah Williams was in poffeffion of the lands ; and 
that this cafe was not within the ftatute 14 Geo* 2. c. so. 
f. 5. which arofe from the fictitious relation to the firft 
day of the term, and was made for a different purpofe, - 
viz . to prevent recoveries being fet ajide where the te- 
nant to the praetpe was created by deed executed after p J?ot 
the award of the writ of feifin. The words of the Wilfon on 

Fines 34S, 

6th feCtion of the aft were, “ executed after the time 
of the judgment given and the award of the writ of 
« feifin/* But there was a material difference between 
the award and the execution of the writ > and the 7th 
a and 
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tod 8th fe&ions exprefsly provide, that the ad fhould 
not be extended beyond its ftrid limits. The counfel 
on the other fide were flopped by the court, who faid* 
that thongh there might have been fome doubt, if it 
had been found a fad, that feifin was adually given on 
the 1 oth of November , yet the day named in the return 
was immaterial ; for it was not necefiary to name any 
particular day, and the return would have been good 
without it. All that was necefiary was, that feifin 
Ihould be delivered after the judgment, and before the 
return of the writ, and that the proceedings fhould all 
be in the fame term. That thofe requifites were com- 
plied with in the prefent cafe, which was diredly 
within the ftatute 14 Geo. 2. f. 5. and 6. As, 
therefore, the day mentioned in the fheriff’s return 
was repugnant to the reft of the proceedings, it was 
to be rejeded, and there muft'Eie judgment for the 
defendant. 


Durnford and 
Evil’s Rep. 
voL^. p. 177. 


A writ of error was brought upon this judgment in 
the Court of Xing’s Bench. Lord Kenyon obferved, 
that the fehfe of the claufe in the ftatute 1 4 Geo, 2. 
’ was, that the recovery fhould be valid, provided the 
deed making a tenant to the praecipe was executed be- 
fore the end of the term in which the recovery was 
fuffered : and it appeared upon this verdid, that the 
deeds making the tenant to the praecipe were executed 
within the term. And though the ftatute, in. enume- 
rating fome of the defeds for which remedy was to be 
applied* 'does not mention this particular defod, it has 

always 
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always been underftood, that the ad was intended to 
remedy every defed of this kind, provided that, which 
L there made a condition, be complied with," namely, 
the making of the tenant to the pracipe before the end 
of the term in which the recovery is fuffered $ nor 
could the words of the ftatute be fatisfied by any other 
conftrudion. The other Judges concurred in opinion 
with , the Lord Chief Jullice, and the judgment was 
affirmed. 


Vol. V. 
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TITLE XXXVI. 

RECOVERY. 


CHAP. IV. 


Of Voucher. 


§ l. Nature of. 

4. Of vouching in Perfon or hy 
Attorney. 


12. Rules of Court refpeBing 
Warrants of Attorney. 

15. Of the Writ of Summoneis 
ad Warrantizandum. 


Seftion 1 . 

TN defcribing the manner of fuffering a common 
recovery, it has been faid, that when the tenant 
to the pracipe appears in court tp anfwer the demand* 
ant’s writ, he, inftead of defending the title to the 
land, calls on another perfon, who is fuppofed to 
have warranted the title to him at the time of the 
original purchafe, and prays, that the faid perfon may 
be called in to defend the title which he warranted, 
or otherwife to give lands of equal value to thofe 
which he fhall lofe by the defedt of his warranty. 

5 a. Where the pracipe is brought againft the 
tenant in tail who vouches over the common vouchee, 
the recovery is faid to be with Angle voucher. Where 
the pracipe is brought either againft a prior tenant for 
life, or the alienee of the tenant in tail who vouches 
the tenant in tail, who comes upon the voucher and 

vouches 
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vouches over the common vouchee, tjbe recovery is 
then faid to be with double voucher. 

§ 3. In all real actions the demandant has a right to pigot 15. 
counterplead the voucher, (that is} to ihew in his 
replication, that the tenant ought not to be allowed 
fuch a voucher ; and the vouchee might alfo counter- 
plead the warranty, by Ihewing, that he was not 
obliged to warrant the lands to the tenant. But when 
a perfon is vouched to warranty, and enters of his idem, 
own accord into the warranty, the law prefumes, that 
he parted with his firfl poffeflion with warranty ; and 
comes in now to warrant the fame poffeflion, other- 
wife he would not enter into the warranty, but would 
counterplead it, for he might demand the lien : and 
even if the tenant fhewed a lien, he might counter* 
plead it. But if he enters into the warranty without 
demanding a lien, no perfon can afterwards aver, that 
there was no warranty j for when the vouchee, by en- 
tering into the warranty, binds himfelf to render in 
value, in cafe the, demandant recovers, the caufe of 
the warranty is not examinable, either by a privy or a 
Granger; becaufe the law will prefume, that the 
vouchee was compellable to enter into the warranty, 
otherwife he would never run fuch a rifque. 

$ 4. If the vouchee is prefeht in court, he imme- Of vouching 
diately enters into die warranty, in which cafe the by Attorney 1 ! 
entry in the record is thus : “ And the laid William , 

«* ia his proper perfon, confeth and defendeth hie 
« right ; wheil, &c. and thereupon voucheth to \tfar- 
“ ranty Roger Blagrave , Efquire, who is prefent here 

Z 2 “in 
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“ in court, in his proper perfoH, and freely warranteth 
** to him the tenements aforefaid.” 

§ 5. It frequently happens, that neither the tenant 
nor the perfon vouched can conveniently appear 
perfbnally in court, in which cafe they make a warrant 
of attorney to fome other perfon to appear in their 
ftead. The warrant, of attorney is thus : — “ A. B. 
“ puts in his place C. D. and E. F. his attornies, 
** jointly and feverally againft I. B. to gain or lofe in 
“ a plea of land, &c. }> If the perfon who comes in 
as vouchee makes a warrant of attorney, it is thus : — 
“ 7. K. whom A. B. voucheth to warranty, putteth 
“ in his place L. M. and N. 0 . his attornies, jointly 
** and feverally againft 1 . B. to gain or lofe in a plea 
“ of lands, &c.'* 

§ 6. The warrant of attorney mud be acknowledged 
either before a judge, who muft fign it, or the juftices 
of ailize where the lands lie, or ell'e before commif- 
fioners appointed by writ of dedimus potejlatcm de al- 
ternate faciendo , who muft certify the names of the 
perfons whom the tenant or vouchee appoints for his 
attonxies, under their hands and feals. 

5 7. By the flatute 23 Eliz. c. 3. f. 5. it is enafted, 
that every perfon, who fhall take the knowledge of any 
w^jrant pf attorney of any tenant or vouchee for fuf- 
fering of any common recovery, (hall, with the certi- 
ficate of* the warrant of attorney, certify alfo the day 
ao£f year whereon the fame was acknowledged. • And 
that no perfon who takes any fuch knowledge of any 

warrant 
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warrant for any recovery, (hall be bound to- certify 
fuch warrant, except it be within one year next after 
the faid knowledge taken; and that no clerk or 
officer fhall receive any writ of entry, whereupon any 
common recovery is hereafter to pafs, unlefs the day 
of the knowledge of the warrant fhall appear, in or 
by fuch certificate, 

§ 8. This writ of dedimus potejlatetn is not founded Fitz. N.B. 17. 
On the ftatute of Carli/le , which only extends to per- 
fons who acknowledge fines, but is a writ which 
was provided by the common law, enabling perfons, 
who could not appear in court, to appoint attornies in 
their Head. 

§ 9. Where a common recovery is fuffered in this 
manner, the warrant of attorney is the foundation of 
the recovery, all the fubfequent proceedings being in 
fact mere matters of form j but ftill the acknowledg- 
ment of a warrant of attorney may be void, and of 
confequence the recovery fuffered purfuant to fuch a 
warrant of attorney, on account of any legal difability 
in the perfon who acknowledges it, and fuch difability 
may be averred, in which it differs from the acknow- 
ledgment of a fine before cOmmiffioners appointed by 
a. writ of dedimus pote/latem, for the acknowledgment 
of a fine is the affent of the party to the accommoda- 
tion of the fuit, by which it is abfolutely compleated, 
and the entry of the concord is the fame as entering 
up judgment ; but the acknowledgment of a warrant 
of attorney to fuffer a common recovery is notl}|ng 
more than a judicial mode of appointing another per- 

Z 3 fon 
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f<$t to appear in court for the tenant or vouchee, and 
is no part of the record ; hence thefe two ads are' 
attended with very different confequences. 

10. It follows from thefe principles, that if a 
tenant or vouchee, who has appointed an attorney, 
for the purpofe of fuffering a common recovery, dies 
before fiich attorney has a&ually appeared for him, 
the recovery will be void ; becaufe the death of fuch 
tenant or vouchee is a determination of the warrant of 
attorney, and this circumftance may be averred, it not 

being contrary to the record, 

1 % 

§ 11. If the warrant of attorney appears to have 
been given after judgment, the recovery will be void.; 
for the writ of dedimus potejlatem de attornato faciendo 
recites, that the writ of entry is pending, which is 
not the cafe after judgment : and the appearance of 
the attorney before the warrant was made, is without 
authority, and therefore void, 

Rules of § 12. By a rule of court, made in Hit. 14 Geo. 3. 

Court rcfpe^- the more effectual and certain proof of the due 

jag Warrants . . ; ' 

ot Attorney, acknowledgment of warrants of attorney, taken from 
the tenants or* vouchees in common recoveries, by 
virtue pf any writ of dedimus pote/iatem, it is ordered 
by the court, & that no common recovery, wherein 
** the tenant or tenants, vouchee or vouchees, or any 
“ of diem, fhall appear and defend by attorney, ffiall 
“ be arraigned at the bar, unlefs an affidavit or affi- 
**. davits, m writing, on ^parchment, fhall be made 
“ and annexed to a copy of the pracipe 9 and warrant * 

•* or 


yide infra 
Sir N. Ba- 
con's Cafe. 


Videlnftv 
Wynne v, 
\yynne. 
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“ or warrants of attorney, acknowledged by filch' 
“ tenant or tenants, vouchee or vouchees, by virtue 
“ of any writ or writs of dedimus potejlatem, in which 
“ affidavit or affidavits, the perfon or perfons making 
“ the fame, fhall fwear that he or they knew the party 
“ or parties acknowledging fuch warrant or warrants 
** of attorney; that the fame was or were duly figned 
“ and acknowledged, upon the day and year, or fe- 
“ veral days and years mentioned in the caption, or 
“ feveral captions thereof, that the party or parties 
“ acknowledging, and alfo the commiflioners taking 
“ the fame, were all of full age and competent un- 
“ derftanding. That the femes covert (if any) were 
“ folely and feparately examined apart from their hu^ 
“ bands, and freely and voluntarily confented to ac- 
“ knowledge the fame. That all the faid parties 
“ knew the fame warrant or warrants of attorney was 
** or were intended for fuffering a common recovery 
to pafs his, her, or their eftate or eftates. And 
“ further, that the razure or razures, interlineation 
“ or interlineations, (if any) in the body or caption 
“ of fuch original warrant or warrants of attorney, 

“ wa6 or were made before the faid parties, or any of 
“ them figned the faid warrant or warrants, and before 
“ the commiffioners figned the faid caption or cap- 
“ tions ; which affidavit or affidavits (together with the 
“ faid copy of the preecipe , and warrant or warrants 
« of attorney, whereunto the fame fhall be annexed) 
fhall be filed in the office of enrollment of writs for 
fines and recoveries. And it is ordered, that all and 
“ every fuch affidavit or affidavits, as aforefiaid, fhall be 
** made by fome attorney or attornies of the couits of 

Z 4 “ Wejlminjier* 
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44 W e ft™ n Jt* v ’hQy* 9* pf feflions in Wales , or of 
44 the counties palatine of Chejler, Lancajler, or Dur- 
“ hamy and lhall be fworn before a perfon duly 
44 authorised to talce, affidavits in this court, except 
44 ‘where the party or parties refpe&ively, at the time 
44 of their acknowledging fuch warrant or warrants of 
? 4 attorney, lhall be in that part of Great Britain 
44 called Scotland, or in Ireland, or in fome other 
44 parts beyond the feas. And in cafe the faid party 
44 or parties lhall be in Scotland , then the faid affidavit 
44 or affidavits lhall be made by one of the clerks of 
44 his Majefty’s fignet, and fworn before one of the 
44 Judges, or other perfon duly authorized to take 
44 affidavits or depofitions, in the Court of Seffion, or 
44 Court of Exchequer, in that part of the united 
44 kingdom. But if the faid party or parties lhall be 
44 in Ireland, or in any other parts beyond the feas, 
44 then the faid affidavit or affidavits lhall be made by 
44 one of the commiffioners who hath taken the ac- 
44 knowledgment of fuch warrant or warrants of 
44 attorney, and lhall be fworn either before fome 
44 perfon duly authorized to take affidavits in this 
44 court, or before fome magillrate of the place where 
44 fuch acknowledgment lhall be taken, having autho- 
44 rity to adminiller an oath, and in the prefence of a 
44 public notary, which notary lhall alfo certify in 
44 writing, under his hand and feal, as well the due 
adminiltering of the faid oath, as alfo the name, 
44 fignature, and office of the magillrate adminillering 
44 the fame.” 
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§ 13. By a rule of court- Mkh. ag Geo. 3. it is 
ordered, that no common recovery be fuffered to pafs, 
unlefs the taking of the warrants “of attorney be before 
one of the Juftices or Barons of hi$ Majefty’s courts of 
record at Wcflminjler , or one of the Serjeants at Law, 
unlefs an affidavit be made and filed, flaring that the 
commiffioners taking the fame are either banifters of 
five years (landing, or folicitors or attornies of fouie Ex parte 
of the courts in Wcjlminjler-hall, the Judges of the ^h! Bijack. 
Court of Seffion or Exchequer, or advocates or K. 2 7 5 * 
clerks of the fignet of five years (landing in Scotland. 

§ 14. By a rule of the Court of Common Pleas iH. Black. R. 
made Trin. 30 Geo. 3. it is ordered that, from and after p * * 27 * 
the firfl day of Mich, term then next enfuing, in 
every common recovery wherein the tenafnt or tenants, 
or the vouchee or vouchees, warrant or warrants of 
attorney (hall be taken under a dedimus potejlatem, 
there (hall be written on every copy of the pracipe , 
and of fuch warrant of attorney having fuch affidavit 
or affidavits as is or are required by the rule of this 
court made in Htl. 14 Geo. 3. thereto annexed the 
allocatur of the Lord Chief Juflice, or fome one other 
of the juftices of this court, in the fame or like man- 
ner as allocaturs are now written on fines taken by 
dedimus potejlatem ; and the copy of the pracipc and 
warrant or warrants of attorney with the allocatur 
thereon, (hall be filed as direfled by the faid rule ; 
and that at the time of figniag fuch allocatur, the writ 
of entry for fuch common recovery (hall be produced _ 
before the judge figning fu^h. allocatur, w ho may mark 
fuch writ with his title, name, or initials theieon; and 

fuch 
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fuch writ? lhall alfo be produced at the time of the ar- 
raignment of fuch recovery. 

§15. If the perfon whom the tenant vouches is not 
in court, then a writ called a writ of fummoneas ad 
warrantizandum ifTues to compel the perfon called 
upon to appear in court, and warrant the lands. 

'§ 1 6. In adverfary fuits, if upon a fummoneas ad 
•warrantizandum , the Iheriff returned the vouchee 
funimotied, and the vouchee made default, a capias 
ad •ualentiam ijfued for the tenant j but if the fheriff 
returned nihil upon the fummons, an alias and a 
pluries ilfued, and then a fequatur fub fuo periculo. 
And if the vouchee Hill made default, judgment was 
given for the demandant, but no judgment was given 
for the tenant, becaufe it appeared that the vouchee had 
not aflfeis. 

§ iy. Where the vouchee appears by attorney, the 
warrant by which he conftitutes an attorney ought to 
bear date after the tefle of the writ of fummons $ but 
however the omiflion of this circumflance will not 
invalidate a recovery. 

5 i 8 . Thus in a writ of error to reverfe a common 
recovery, the error infilled on was, that the warrant 
of attorney of the vouchee bore date before the writ 
of fummoneas ad warrantizandum iffued, but it was 
aniwered that the vouchee might appear in perfon 
- without any fummons, and therefore the recovery was 
good, and the procefs void, And the court faid, that 


a common 
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a common, recovery being a common afliirance, they 
would intend another warrant of attorney made in 
due time* 

§ 1 9. When the vouchee has entered into the' #atr- 1 Iaft. *6j *. 
ranty, he comes in loco tenentis ; and, in judgment of 
law, is tenant to the demandant. And then the de- 
mandant counts againfl him as he did before againft. 
the tenant, and the vouchee may plead all jthofe pleat' 
which the tenant might have pleaded, and alfo any 
pleas which may arife after he has entered into war- 
ranty. 

§ 20. Thus if a pracipe , quod reddat, is brought jenk.C«st. 
againft A. who vouches B. who enters into warranty, 100 * 
and afterwards the demandant rcleafes all his right to 
A. although A. himfelf cannot plead this releafe, be- 
caufe from the time when B. entered into the warranty 
A. is not before the court, yet B. may plead this re- 
leafe, or may plead a releafe to himfelf from the 
demandant. 

§ 21. The demandant ntay releafe to the vouchee, 3 Rep. 29. 
although the vouchee has nothing in the land ; for 
when the vouchee enters into the warranty, he be- 
comes tenant to the demandant, and may render the 
land to him, on account of the privity which is be- 
tween them. 

§ 22. If a fine be levied by a vouchee to the de- Idem, 
njandant, or by the demandant to a vouchee, it will 

ie 
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Jtecovety* xtr*/§ 22-— 25. 

hjegood, bccaufe the . vouchee is fuppofed to have the 
freehold* 

§ 23. By the common law, a writ of fummoneas ad 
W 09 tapfiz 4 toditin had nine returns. By the ilatute 
16 Car.z. c. id- f. 10. the returns were abridged to 
five} and now, by the ftatute 24 Geo. 2. c. 48. f. 8. 
they are reduced to four inclufive ; as if the writ of 
entry is returnable oil the morrow of All Souls, then 
the writ of fummoneas muft be returnable from the 
day pi St. Mart}* in fifteen days, being the fourth 
and laft return of Michaelmas term. And if there are 
three vouchers, the writ of fummons for the fecond 
vouchee is to he returnable four returns (both in- 
' cdufive) from the return of the fummons of the firft 
wpudhee j and writs of fummons are tefted four days 
inclufive, from the writ of entry. 

V s ’ 

§ 24. The Court of Common Pleas will not en- 
large the return of a writ of fummons, fo as to make 
a term intervene between the tefte and the return. 

§ 25. Thus, "where a motion was made in Eajlcr 
term 1 8 Geo. 3. that the writ of fummons in five reco- 
veries might be tefted in the Michaelmas term preced- - 
ing, and be made returnable in that Eajler term, in- 
ftead of the ufual courfe, authorized by the ftatute 
24 Geo. 2. c. 48. which is, that it Ihould be tefted the 
fourth day inclufive, from the return of the writ of 
entry, aiid be returnable the fourth return after the 
return of the writ of entry $ in confequence of which, 

writs 
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•writs of fummons mull be returnable either in thfc 
fame term in which they were tefted, or, at farriheft, 
in the very next term.— -The occafion of this applica- 
tion was, that Earl Cowper , the vouchee, had acknow- 
ledged the warrants of attorney to appear to the fum- 
mons, before commiffioners appointed by dedimut 
(which recited the fummons as returnable in the pre- 
ceding Hilary term) at Florence, on the 1 3 th December , 
1777, but they did not arrive in England till after. the 
end of Hilary term j and as the return is ufualiy of 
the fame term wherein the recovery is in faffc arraigned 
at bar, and the tejle mull precede the actual acknow- 
ledgment of the warrant of attorney by the vouchee, 
this proceeding could not be made regular, without 
fuing out a writ of fummons with a much longer re- 
turn than the courfe of praftice will at prefent allow. 
The like inconvenience mu ft pccur whenever the 
vouchee dwells in any diftant country, as the Eaft or 
Wejl Indies ; but that objection had been ufed to be 
cured in a very unwarrantable manner, by altering the 
date of the caption after it arrived in England , lb as 
to fuit the term in which the recovery was arraigned^ 
till the late rule of the court in Hilary term 14 Geo. 3. 
(w;hich directs inter alia an affidavit to be made of thd 
true time of taking the caption) put a ftop to this, 
among other grofs irregularities in tHe 'practice of fuf- 
fering recoveries. 

The court conceived that they had not power to 
make fuch a rule,. or at leaft, that as they could not 
forefee all its confluences, it would be highly impru- 
dent to authorise fuch a proceeding, by a previous 

6 dirc&ion 
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dire&ion from the bench; but intimated, that no 
blame Ihould fall am the officer, who Ihould make out 
the procefs as prayed for, but the fame to be at the 
hazard of the parties, and without prejudice to any 
future queftion that might arife, on the validity of 
fuch recoveries. 


Gibbons v. 
Stcvcnfon, 
a Black. R. 
1223. 


§ 26. A motion, fimilar to this one, was made in 
Mich. 19 Geo. 3. and received the fame denial from 
the court. The fafts were, that the dedimus was 
telted the 26th February , 1777, and recited a writ of 
fummons, returnable the firft day of Eajler term, 
1777 ; fo that, properly, the fummons Ihould have 
been returnable, and the recovery had, in Hilary, 
1778, which the diftance rendered impothble. — 
Therefore, on application to the Mailer of the Rolls, 
he ordered the curfkor to make out a writ of entry, 
returnable in Michaelmas term, 1 777; upon which 
the officer made out a writ of fummons, returnable in 
the next Hilary term, of which term the tenant's ap- 
pearance was entered. And then they imparled from 
Hilary to Eajler , from Eafter to Trinity, and from 
Trinity to Michaelmas , when the recovery was ar- 
raigned. And if the vouchee was then living, it was 
apprehended that the recovery would be valid ; but, 
If he was dead, it would be erroneous. 


TITLE. 
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TITLE XXX VI. 

RECOVERY. 


CHAP. V. 

Of Judgment. 

§ I. Nature of. § 15. Judgment cannot he given on 

5. Relation of Judgments to the a Sunday. 

* Firf or other Day of 

Term. 

Section j. 

TN Confequence of the default made by the perfon Nature ot 
who is laft vouched* -m a common recovery, and 
his departure in defpite'of the court, judgment is given 
that the demandant (hall recover feifin of the lands in 
queflion, and that the tenant fhall recover againft the 
vouchee, lands of equal value to tliofe warranted by 
him, and now loft by his -default. And as foon as' 
judgment is given, the recovery becomes binding on all 
the parties to it, and their heirs. 

$ a. The entry o? the judgment upon the record" is 
thus : “ therefore it is confideved, that the aforefaid 
“ W. G . do recover his feifin againft the iaid W. L . of 
“ the tenements aforefaid, with the appurtenances* 

“ and that the faid W. L. have of the lands of the 
u aforefaid W. G . to the value,” SsV. 
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§ 3. If judgment be given in a common recovery, 
before the return of the writ of entry, or the return of 
the writ of fummoneas ad wart anti zandum, it is void, 
bccaufe the couTt has no power to proceed until the 
return of the writ pf entry, and the appearance of the 
vouchee ; for the parties are not fuppofed to appear 
tm*il the return of that procefs, which iffues for the 
foie purpofe of bringing them into court. 

5 4. In every fpecies of aftion, the death of either 
of the contending parties puts an end to the fuit ; and, 
therefore, in a common recovery, if either the de- 
mandant, the tenant, or any of the vouchees dies be- 
fore judgment is given, the recovery is void. 

§ 5. Judgments, however, are not always confider- 
ed as having been given on the day on which they are 
pronounced, but have frequently a relation to the firft 
or fome other day of the term in which they are given : 
and if all the parties are living on the day to which the 
judgment relates, the recovery will be good, for the 
judges £ake ms notice of the day on which the recovery 
.was palled in court. 


Relation of 
Judgments to 
the Piril oi 
other L My of 
the reim, 

4 Rep. 71 a. 

2 Black. Rep. 
735 - 

1 Sira. 18. 
jpigot 59. 


Cro. Car. 
102. 

t Bulft. 32* 
35 - 

3 Durnfoid 
and £a(l 9 s 
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§ 6. The term- in law is confidered to many pur- 
pofes as but one day ; and, therefore, if judgment be 
given at any time during a terms, it relates to the firft 
day. of that term, and is. confidered in law as having 
been given qxl that day ; and the firft day -of term is 
the efioiada for the qwartb. die poft is only a day of 
grace. 


§ 7. However, 
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§ 7. However, if a writ of entry is returnable on 
the fecond, or any other return-day of the term, judg- 
ment will then relate to that return-day, and not to 
the firft day of the term > for the courts will not confi* 
der the judgment in a recovery to have been given prior 
to the return of the writ of entry. And where the term, 
by the proceeding^ in it, fuffers a divifion, as, where any 
procefs ilfues, during the continuance of the term, then 
the judgment relates to the effoin-day of the return of 
that procefs, and not to the firft day of the term. 

§ 8. It follows, from thefe pofidons, that when 
the vouchee in a common recovery, appears in perfon 
at the return of the writ of entry, then the judgment 
relates to the return-day of the writ of entry, and is 
confidered, in law, as having been given on that day } 
but if the vouchee appears upon a writ of fummoneas 
ad warantizandum , then the judgment relates to the 
day of the return of that writ. 

§ 9. Thus, where Edward Shelley fuffered a com- Shelley’s 
mon recovery, in which he was vouched by attorney 
on the 9th day of October (which was then the firft day Jenk. Cent, 
of Michaelmas term), and died before fix in the mom- 
ing of that day ; the recovery was paffed that day about 
ten o'clock, and it was adjudged that the death of Ed- 
ward Shelley did not invalidate the recovery, for the 
writ of entry was returnable on the eftave of St, Mi- 
chael, and the judgment had relation to that day, which 
was the faid 9th day of OSlober, on which day the 
vouchee was alive, and the law makes no /rations of 
a day. 

Vol. V. A a 
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Title XXXVI. 


Recovery. 


Ch. v. § to — 12. 


§ 10. If a warrant of attorney bears date after the 
return-day of the writ of entry on which a recovery is 
fuffered, the recovery will be void ; becaufe the judg- 
ment relates back to the return-day of the writ of 
entry. 


Sir Nich. §ii. Thus, where the writ of entry was returnable 

Dycr*^ 2 o. a k* on t ^ e °^ ave °f St. Michael , which was the 9th day 
of October, the writ of dedimus potejlatem de attornato 
facierido bore date the 1 1 th of October , and the mittimus 
thereof bore date the 30th of October ; the recovery 
was adjudged to be erroneous, becaufe the judgment, 
on whatever day of the term it was given, related back 
to the return-day of the writ of entry, which was the 
firft day of the term, fo that the warrant of attorney 
was made after the time when the judgment was fup- 
pofed to be given. 


§ 12. If a vouchee "in a common recovery, who 
comes in upon a writ of fummoneas ad warrantizandum , 
and appears by attorney, dies before the return of the 
writ of fummoneas, the recovery is void ; becaufe the 
judgment could not pofiibly have been given in fuch 
recovery until the vouchee had appeared in court and 
made default ; and as the vouchee could not appear 
until the return of that procefs, which iifued for the 
foie purpofe of bringing him into court, it follows, that 
judgment muft have been given after the death of the 
vouchee, which was a determination of the warrant of 
attorney ; and thefe fafts being collateral to the record, 
may be afligned for error. 


§13. Thus, 



Title XXXVI. Recovery. Ch. v. § 1 3* 35$ 

§ i-?. Thus, in a writ of error to reverfe a common Wynne v. 

# V? ynncj 

recovery, it appeared by the record, that a writ of 1 wilf. R. 
entry fur diffeifin en le pojl was brought by Sir Watkin 
Williams Wynne , returnable quinden. Pafch. 13 Geo. 2. 
againfl William Thomas, ■, who appeared in perfon and 
vouched James Apperley and Alithea his wife ; where- 
upon a writ of fummoneas ad warrantizandwn was 
awarded, returnable in crajlino afcenfonis domini (which 
was on the 1 6th of May ), on which day the faid James 
Apperley and Alithea his wife appeared by Jofah Hodfon 
their attorney, and entered into warranty, and vouched 
over the common vouchee, who made default, where- 
upon judgment was given, and a writ of feifui award- 
ed ; and the fheriff returned that he had delivered 
feifin. The error afligned was, that Alithea died be- 
fore judgment was given in the faid recovery, and for 
this the plaintiff in error prayed, that the recovery 
might be reverfed. Iffue was joined, that Alithea did 
not die before judgment. A fpecial verdict was found, 
that Alithea died on the 1 oth day of May, fix days be- 
fore the return of the writ of fummoneas ad warrant iz- 
andum, but whether fhe died before judgment or not, 
the jurors left to the opinion of the court. This cafe MSS. note, 
was argued on behalf of the plaintiff in error, by Mr. 

Clive , who made two points ; firft, That the death of 
Alithea Apperley , vouchee and tenant in tail, as found 
by the fpecial verditt, made the judgment in the com- 
mon recovery erroneous. Secondly, That upon the ■ 
whole record, and the continuances as entered, the 
judgment appeared to be given, and the recovery patted* 
after the death of the vouchee, and could not be made 
good by relation, as a judgment of recovery in ' her 

■A a 2 lifetime* 
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lifetime. In fupport of thefe pofitions, he argued, 
that recoveries were erroneous, where the vouchee or 
other neceffary party did not appear, either in perfon 
or by attorney ; for, without an appearance, there 
could be no warranty, no vouching over the common 
vouchee, and, confequently, no judgment. In this 
cafe, Alithea, the vouchee, did not appear in perfon ; 
the firft confederation, therefore, was, whether the ap- 
pearance bf Jojiah Hodgson , her attorney, was a proper 
appearance or not. And, with regard to that matter, 
taking the fads (imply as they appear on the record, 
the vouchee neither appeared in perfon nor by attorney, 
for the death of the vouchee, before the time when the 
attorney adually appeared, was a determination of the 
warrant of attorney. In the cafe of Wynne v. Lloyd, 
the error affigned was, that there was no warrant of 
attorney at the time of appearance, for it appeared the 
tejie of the warrant of attorney was after appearance ; 
the court in effed agreed, that an appearance, without 
a warrant of attorney, was error, even in the cafe of a 
perfon of full age, but they made the recovery good by 
an intendment, that the vouchee came in gratis before 
the writ of fummons, and made a new warrant ©f at- 
torney in due time ; which fhewed there muft be a war- 
rant of attorney whenever the vouchee appeared by 
attorney. If a tenant in tail within age is vouched in 
a common recovery, and appears by attorney, it may 
be affigned for error, for fuch an appearance is void. 
If warrants of attorney were not duly filed, it was error 
fuffident to reverie or arreft a judgment after verdid, 
before the ftatutes 32 Hen. 8. c. 30. and 18 Eliz. c. 14. 
and, fince thefe ftatutes, it is ftill error, except after 

verdi d ; 
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verdict ; for the ftatute 4 and 5 Ann, c. 16. which 
extends thefe ftatutes of jeofails to judgments by de- 
fault, &c. (which is the prefent cafe) has a faving, fo 
as there be an original writ or bill, and warrants of at- 
torney duly hied, according to the law, as is now ufed. 

If the want of form in filing them was error, want of 
authority in the attorney, by reafon of the determina- 
tion of his warrant, was much more erroneous. There- 
fore, if a vouchee mull appear in perfon, or by attor- 
ney, before judgment can be given, and, where the 
appearance is by attorney, if fuch attorney mult have 
a proper warrant or authority to appear, and the want 
of fuch warrant is error, it is equally certain that the 
death of the vouchee before appearance, .is a counter- 
mand or determination of the warrant of attorney ; for 
a warrant of attorney to appear or confefs judgment, 
is a naked authority, not coupled with any intereft, and 
no more than an inftrument, enabling the attorney to 
do an a& which the principal himfelf might have done 
in perfon ; and as it is abfurd to fay that a man can 
acknowledge a judgment or appear in a court of juitice 
after he is dead, fo it is as unreafonable to admit, that 
another perfon ihould be capable of reprefenting him 
on fuch occafions. The perfonal capacity of the prin- 
cipal, and the derivative authority of the attorney, are 
founded on the fame principle, namely, the life of the 
party, and, therefore, they muft both end at his death. , i„ft. S2 h 
If a man gives a warrant of attorney to confefs judg- z Vent. 310. 
ment, and dies before the judgment is confefled, the ® alk * *7* 
death is a countermand. If a tenant or vouchee died 
before judgment, and judgment had afterwards been 
entered, it would be erroneous. Thus, where a writ 

A a 3 of 
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of error was brought to reverfe a judgment in C. 2?. 
the error affigned was, that judgment was given againft 
a dead perfon, the defendant dying after the day of 
Ntji Prius, and before the day in bank : and the court 
were all of opinion, that the judgment being given 
againft a defendant who was dead, it was erroneous, 
and muft be reverfed. That cafe was before the ftatute 
17 Car. 2. c. 8. which provides a remedy where either 
party dies after a verdict, and before judgment, and 
gives a power to enter up judgment within two terms 
after the verdict. The cafe was the fame at common 
law before the ftatute 17 Car. 2. c. 8. But by the 
ftatute 8 and 9 Wil. 3. c. 1 1. f. 6. it is provided, that 
if a plaintiff or defendant dies after an interlocutory, 
and before a final judgment, the adion lhall not abate, 
but the plaintiff may, not with ftanding, proceed to a 
final judgment. Thefe ftatutes fhew what the common 
law was, and how a judgment againft a dead perfon 
was to be confidered. If a tenant in a real adion dies 
pending the writ, and judgment is afterwards given, 
it is error, becaufe given againft a dead perfon. Thus 
the common law Hands with regard to plaintiffs or de- 
fendants dying before judgment, in real and perfonal 
actions j and there is no ad of parliament which alters 
the common law in this cafe. The prefent adion is a 
real adion ; it is a writ of entry upon a diffeifin, and 
Alithea Apperlcy the vouchee, after appearance, and 
entering into the warranty (admitting that to be the 
cafe) was the tenant in law, and her death before judg- 
ment, was the fame as if any other tenant had died, in 
Cafe an adion had been only between demandant and 
tenant, without any vouchee. Every vouchee may 

take 
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take advantage of any error between the other parties : 
the fecond vouchee may affign error between the te- 
nant and the fir ft vouchee. The reafon is, becaufe 
the judgments are feveral and diftinft, for in every 
common recovery there are feveral judgments, and fe- 
veral recoveries are included, and it ought to appear, 
that all of them are regular and againft proper parties, 
and that all the parties are before the court. Littleton S. 491. 
fays, if in a pracipe quod reddat the tenant vouches, 
and the vouchee enters into a warranty, if, afterwards, 
the demandant releafes to the vouchee, it is good j for 
the vouchee, after he hath entered into ' the warranty, 
is tenant in law to the demandant. So, in 1 Inft. 

265 b. it is faid, that when the vouchee enters into the 
warranty, he becomes tenant to the demandant, and 
may vender the land to him in refpeft of the privity be- 
tween them. Thefe authorities fhew, that the fame 
regularity, even in procefs, is required to bring in the 
vouchee upon a voucher, as is requifite to bring in the 
tenant at firft ; and that the vouchee, after he hath 
agreed and entered into the warranty, is confidered in 
tHis a&ion as actual tenant of the freehold : and it has 
been fhewn, that if the tenant dies before judgment, 
it is error, and the law is the fame if the vouchee dies 
before judgment. It follows, that as the verdi& finds pigot 196. 
the vouchee died upon the 10th of May, which by the 
record appears to be prior in time to any appearance 
of the vouchee, (for that was not until the 1 6th of 
of May), and no judgment was or could be given till 
after appearance, that, therefore, it is an erroneous 
judgment, being given after the death of the vouchee. 


A a 4 
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With refpeCt to the fecond point, two objedions 
were made by the counfel for the defendant j firft, that 
the alignment of error, and finding the fpecial verdiCt, 
was againft the record } and, fecondly, that the judg- 
ment had relation back to the firft- day of the term, on 
which day the vouchee was alive. The argument re- 
fpe&ing the firft of thefe objections, will be ftated in 
the laft chapter of this work. 

As to the fecond objection, it was true, that the 
term to many purpofes was confidered as but one day, 
and that a judgment given the laft day of the term, 
related back to the firft day : but this rule was only 
applicable to cafes between plaintiffs and defendants, 
where there was no continuance entered from one day 
to another in the fame term, no fraction of the term 
by any thing appearing on the record, nor no injury 
to any third perfon ; as it is one entire tranfaCtion on 
the record of that term, it is all confidered as done on 
the firft day of the term. But this judgment differs 
materially from the ordinary courfe of judgments, to 
which the rule of relation is generally applied : the re- 
cord fhews, that the term cannot, on this occafion, be 
confidered as one day, for the continuance from one 
day to another fhews, that different fads were done on 
different days, in the fame kerm. On thefe days of 
continuance the parties might have ihewn any matter to 
the court j they might have fhewn on the morrow of 
the Afcenfion, that Alithea was dead, that fhe died on 
the 10th of May, and then the recovery would not 
have paffed. Thefe continuances, therefore, take away 
all prefumption and poflibility, that the judgment was 

given 
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given on the firft day of the term, for fuch a prefump- 
tion would be directly contrary to the record ; and it 
would be an extraordinary do&rine to fay, that no 
averment fhall be admited againft a record, and yet that 
the court fhall be at liberty to prefume a matter againft 
a record, viz. when the record fays a placitum was 
pending on the 1 6th day of May , that the court fhould 
prefume the judgment was given long before that pe- 
riod. The relation or fiction of law, in the ordinary 
courfe of judgments, is not againft the record ; and 
that is the reafon why the court fhould not confider 
this judgment as given the firft day of term, Jlabitur 
prafumptio donee probetur in contrarium ; and here is 
the higheft evidence to the contrary, the record itfelf. 
In Shelley * s cafe, the recovery was held to be good, 
becaufe he was alive on the day on which judgment 
was given, though he died before the court fat, be- 
caufe the court would not allow a fra&ion of a day ; 
but if he had died the day after judgment was given, 
it would have been void ; for, although the court would 
not allow a fraction of a day, yet it would allow a 
fraction of a term. All the court did in Shelley * s cafe, 
was extending the relation to the firft inftant of the 
day, in fupport of a judgment given on that day. A 
judgment fhall have relation to the firft day of the 
term, as if it was given on that very day, unlefs there 
is a memorandum to the contrary on the record, as 
where there is a continuance of the caufe until another 
day in the fame term, and the prefent caufe was con- 
tinued until another day in the fame term. In all cafes 
of judgments by default, they do not relate back to 
the efloin day, which is the firft day of term, but to 

the 



36a 3 H itle XXXVI. Recovery. Cb . v. § 13. 

the quarto die poji ; for the court takes notice judici- 
ally, that the party was not demandable before that 
day, and confequently, could not till then be guilty of 
a default ; he might have appeared the firft day of 
term, if he pleafed, and then the judgment would 
have been given on the firft day of term. So here the 
vouchee might have come in gratis before the morrow 
of the Afcenfion, but fhe did not ; there was no ap- 
pearance until that time, and, as the judgment could 
not have been given until that day, it cannot relate 
back to a prior day, fo as to prejudice a third perfon. 
Thefe reafons and cafes fhew, that judgments do not 
univerfally, and in all cafes, relate to the firft day of 
term, and, particularly, that the judgment in the pre? 
fent cafe cannot have fuch a relation, becaufe the 
record fhews it is impoflible that it fhould. 

This cafe was feveral times folemnly argued at the 
bar of the King’s Bench, and Lord Chief Juftice Lee 
for himfelf and the other Judges gave judgment. And- 
in fumming up the arguments, he reduced them to 
thefe three principal points, ift. That it was infilled 
on for the defendant in error, chat a recovery was a 
common afiurance, and as the vouchee had done all 
he could (if he had lived) to perfect it, the court would 
give it an equitable conftru&ion, and not fuffer it to be 
reverfed for fo fmall a fault, if it fhould be deemed 
one', adly, That the recovery fhould be deemed per- 
fect from the firft day of the term wherein it was palled, 
and then the vouchee was alive. And though the judg- 
ment was actually given after his death, yet that fhould 
have relation to the firft day of term, as in the cafe of, 

many 
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many other judgments. 3<ily, That as the vouchee 
appeared by attorney at the return of the fummons, 
and that appearance was entered on record, this was 
an error in fad againft the record, which would not 
be allowed. 

To thefe three objections to the writ df error, the 
court gave thefe anfwers ; that as to the firft, the re- 
covery being a common affu ranee, ought and (hould 
be fupported as far as the law would allow of ; but 
that they could give it no equitable conftrudtions, 
which create abfurdities, as it would apparently be, if 
they (hould fuffer judgment to be entered againft a 
dead perfon. 

To the fecond, that it was very true in many cafes, 
where judgments were entered in the vacation, they 
(hould have relation to the firft day of the preceding 
term, but that was never the cafe where continuances 
were entered on record : for, whenever there are con- 
tinuances entered from time to time, (as in the cafe of 
a recovery), and judgment is afterwards given, that 
judgment can have relation no farther backwards than 
to the time of the laft continuance or reft ; and, here, 
the time of the laft continuance or reft was the return 
of the writ of fummons $ for then the demandant im- 
parles, and judgment was not, nor could not be. given, 
till he came again. 

To the third, that the death of the vouchee was a 
collateral matter, not contrary to the record, and, 

therefore. 
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therefore, the plaintiff was not eftopped from aligning 
it for error." ■ ■-The recovery was therefore reverfed. 

§ 14. In another cafe, where a writ of error was 
brought from the Court of Common Pleas, to reverfe 
a common recovery, and the error ailigned was, the 
death of the vouchee before judgment. The defend* 
ants pleaded in nullo eft erratum , which confefles the 
error ailigned to be true. Lord Mansjield faid it was 
plain, that judgment could not be given againft a man 
after he was dead. That there could have been no 
judgment againft the tenant to th zpracipe in a common 
recovery, without a judgment over in value againft the 
vouchee ; they were all entered at the fame time, and 
were part of the fame proceeding. The recovery was 
unanimoully reverfed j and it was faid, that the cafe of 
Wynne and Wynne was an authority in point. 

§ 15. If a writ of fummoneas ad warranti zandum be 
returnable on a Sunday , and the vouchee dies on that 
day, the recovery is void, becaufe Sunday being a dies 
non juridicusy judgment could not poflibly have been 
given until the Monday following, confequently, the 
judgment muft have been given after the death of 
vouchee. 

§16. Thus, where a writ of error was brought in 
the Court of King’s Bench from the Court of Common 
Pleas, to reverfe a common recovery, and the error 
ailigned by confent was, “ that the day of the return 
“ of the writ of fummons was on Sunday the 13th of 
“ May 1750, on which faid 13th of May, Edward 
f6 “ Swann 
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** Swann the vouchee in the common recovery died.** 
Two queftions arofe on this cafe, iff, 'Whether the 
judgment could relate to the effoin-day of the term, or 
to any day prior to the 13th of May, the effoin-day of 
the return, idly. Whether, by law, a valid judgment 
could poffibly be given on the day of the return, being 
Sunday ? 

Lord Mansfield delivered the refolution of the court, 
that the recovery was bad, becaufe no judgment could, 
in this cafe, be fuppofed to be given before the death 
of the vouchee. That this judgment could not relate 
to the firft day of the term, becaufe it could not be 
given before the return of the writ of fummons, which 
appears, by the record, to be in the term. That it 
could relate only to the effoin-day of the writ of fum- 
mons, which was upon Sunday ; and as the courts do 
not fit on a Sunday, judgment could not poffibly have 
been given until the Monday , when the vouchee was 
dead. 

To reverie this judgment, a writ of error Vas brought 
in the Houfe of Lords, and, on behalf of the plaintiff, 
it was infilled, that Edward Swann the younger, being 
alive on the day he was called -to appear, and having 
appeared by his attorney, on the return-day of the writ 
of fummons to warranty, to which day the judgment 
in the Common Pleas muff neceffarily relate ; muff be 
alive when the judgment was given againft him, and 
therefore the recovery was good. That this pofition 
follows from the reafons and authorities of legal rela- 
tions of judgment, viz* that the term be confidered' in 

law 
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law as one day, judgments in general relate to, or, in 
law, are fuppofed to be given, and receive a conftruc- 
tion, as if they had been given on the firft: day of the 
term, and that is the effoin-day. But, in particular 
cafes, where the term, by the proceedings in it, fuffers 
a divifion, as in the prefent cafe by the fummons to 
warranty, the judgment relates to the effoin-day of that 
return ; on which day, it was admitted by the record, 
that Edward Swann the younger, was alive. It is, 
however, objected, iff, That the effoin-day was Sunday, 
on which day the court never fits, and fo cannot be 
fuppofed to have given judgment on that day. 2d, 
That the court never did fit on a Sunday , nor could it 
fit on that day, becaufe fofbid by feveral canons which 
were adopted by the common law. To the firft: ob- 
jection, it was anfwered, that courts formerly com- 
menced all law bufinefs on the effoin-days, which were 
Sundays or feftivals, and fo might pronounce judgment 
on thofe days. The authorities in the books are many 
and uniform, that the judgments given in term-time all 
bear relation to that day, whether a feftival or not ; 
and the reafon is the fame where the procefs is return- 
able in the middle of the term, before - the relation to 
the efloin-day of that return. That the entry, in the 
prefent cafe, which fays, at which day comes here as 
well the j 'aid Thomas in his proper perfon , as the faid 
George by John Glaffe his attorney ; and the J, aid Ed- 
ward being fummoned, &c. likewife- comes, &c. and after- 
wards departs in contempt of the court , was alfo an 
eftoppel to fay, that the judgment was not given on 
that day, or that it was given on any day before, or 
even after that day. As to the other objection, it was 

faid. 
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faid, that the very canons prohibiting, were evidence 
of the faft of fitting on a Sunday ; and it was further 
proved by the returns of the writs, all which were 
formerly on feftivals ; and in the year 1763, nine re- 
turns out of feventeen were on a Sunday, as appears 
by the almanack of that year. That it would be ilrange 
for the king, by his writ, to order the parties to appear 
on a day on which no court was or could be held, if they 
were not to fit on that day. Befides, the many cafes 
of telling and returns of writ, adjourning terms, call- 
ing or warranting elfoins, &c. all which were equally 
objects of the canon law, prove the faft of courts 
actually fitting on Sundays. As to the canons, they 
could only have the fame force as in other cafes, when 
adopted, viz. to fubjeft to fpiritual cenfures, but not to 
invalidate the aft ; like to the canons againll holding 
fairs on a Sunday, which was alfo prohibited by flatute, 
under temporal penalties ; but the contraft was bind- 
ing, till at lall, by another flatute, the contraft was 
made invalid. But as no aft extended in words to the 
prefent fubjeft, therefore, it was not againll the com- 
mon law for the court to fit and pronounce judgment 
on that day ; or by conltruftion or intendment of law, 
the judgment, as given in this cafe, as the entry im- 
ported, the court mull intend that it was given on that 
day. If the canon law had been adopted, i.e. incor- 
porated into our law, and if, in after times, the Legi- 
fiature had thought it neceffary to forbid judgments 
having relation to the elfoin-days, they would then have 
changed the return of the writs j for it is now necef- 
fary to take out the writs returnable on the general 
return-days, and the greatefl part of thefe are Sundays ; 

+2 ' and 
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and as they muft be coniidered as common days of re* 
turn, and as the judgments neceflarily relate to theft 
days and no other, if Sundays are to be for this purpofe 
taken as dies non j undid y then molt of the judgments 
given in term muft neceflarily be bad, as bearing rela- 
tion to that illegal day ; and thus the return-days would 
remain as fo many fnares for error. But it may be 
prefuimed, the Legiflature did not thus conftder it ; 
and thought the returns and relations of law might ftill 
remain, though they knew that the courts, in decency, 
only fat on Mondays , and that the legal relation to 
Sunday of the judgment given on Monday , could be no 
violation of the Sabbath, and would ftill preferve pri- 
vate rights. For the profanation of the Sabbath was 
the only object of the Legiflature ; but it never intend- 
ed to interfere with private rights. 

On the other fide, it was faid, that a common re- 
covery, though now become a ufual mode of convey- 
ance, muft neceflarily be attended with all the cere- 
monies and folemnities of an actual fuit at law ; and if 
thofe are wanting, the conveyance by recovery is as 
defective, as a will deviling lands, to which there are 
only two fubfcribing witnefles. That as the recovery 
purfues the forms of a real action, it is of abfolute ne- 
ceflity that the vouchee, againft whom the judgment is 
obtained, ihould be living on the day when fitch judg- 
ment is given by the court, for, otherwife, fuch judg- 
ment is erroneous. That though, in all cafes, the 
judgment ihall relate as far back as can be permitted 
by the fafts appearing on the record, yet no fi&itious 
relation ihall prefume what is in itfelf impoflible. In 

the 
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the prefent cafe, the writ of fumraons being returnable 
on Sunday the 1 3th of May, the judgment in the re* 
covery was not, nor could bd given till Monday the 
14th of May ; for though many nominal return-days 
of writs were very anciently fixed upon Sundays , yet 
both by law and praftice, courts of juftice cannot now 
fit upon a Sunday , but the bufinefs appointed for that 
day is, and always muft be, difpatched upon the Mono, 
day immediately following. As, therefore, the vouchee 
died upon Sunday the 13th, the day preceding the 
judgment, the judgment was given againft a perfon not 
in ejfty and, confequently, was totally erroneous. That 
it was not fufficient to fay the vouchee had done every 
aft neceifary to be done by him, that he had executed 
the deed to make a tenant to the pracipe , had acknow- 
ledged the warrant of attorney,' and had thereby com- 
pleted, in fubftance, every thing requifite to this par- 
ticular mode of conveyance ; for no warrant would 
empower an attorney to appear in the name of another, 
after the death of his principal. The vouchee, it wa,s 
acknowledged, intended to perfeft this conveyance, 
but died before he could accompiifh it j and whether 
he died a day or a month too early, was quite imma- 
terial. Every aft done by him, might have been done 
in the month of September, previous to a recovery in- 
tended to be fuffered in Michaelmas term j and yet it 
would not be contended, that if fuch a vouchee had 
died in October, the recovery could have been perfefted 
in the fubfequent term. It was therefore hoped, that 
the judgment of the Court of Xing’s Bench, reverfing 
the judgment in the recovery, would be affirmed. 
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After hearing counfel on this, writ of error, the 
Judges were directed to deliver their opinions upon the 
following queftion, viz.* “ Whether the recovery is 
<c good, or erroneous, the return-day of the writ of 
“ fununons being on Sunday the 13th of May, on 
“ which day Edward Swann the younger died ?** 
And the Lord Chief Baron of the Court of Exche- 
quer having conferred with the reft of the Judges pre- 
fent, acquainted the Houfe, “ that they all agreed in 
“ their opinion, that the recovery was erroneous.** 
Whereupon, it was ordered and adjudged, that the 
judgment of the Court of King’s Bench fhould be 
affirmed. 
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TITLE XXXVI. 

ECOVERY. 

CHAP. VI. 

Of Execution . 

$ I . Nature * of. 1 1 . All the Proceedings in Rcco- 

6 . May he fued againfl the Heir. verier may be inrolled. 

9. Muft appear upon Record. 13. Statute 14 G'fo. 2. c. 20./ 4. 

Section 1. 

A FTER the demandant has obtained judgment in a 
common recovery againft the tenant, and the 
tenant againft: the vouchee, &c. the court awards a 
writ of habere facias feifinam, in the fame manner as 
upon a judgment in an adverfary aflion, to the fheriff 
of the county in which the lands lie, direfling him to 
put the recoveror in poffeffion of the lands which he 
has recovered ; and when this writ is returned, the 
recovery is complete and executed. 

$ 2. The writ of feifin fhould bear tefte the fourth 
day inclufive after the return of the writ of entry, or 
lait writ of fummons, when the vouchee comes in by 
fummons; and there fhould be fifteen days between 
the tefte and the return of the writ of feifin. 

. § 3. A judgment in a common recovery, which is 
not regularly executed by the return of the writ of 
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feifin, has no manner of operation; nor does it alter 
the nature of the eftate. And as almoft all recoveries 
are now fuffered to ufes, "ho feifin is in the recoverors, 
and of confequence ho ufe is raifed until the execu- 
tion of the recovery ; for until then the land does not 
pafs. 

§ 4. If a recovery be fuffered of a rent, common, 
6?<r. it is fufficient that the fhcriff deliver feifin upon 
the land, of the rent, common, Isfc. by parol, for 
the demandant will thereby acquire the actual pof- 
feffion. 

§ 5. If a common recovery be fuffered of lands 
which are let on leafes for years, the recoverors have 
dot the reversion prefently by the judgment, but it 
mull be executed by writ, entry, or claim. 

§ 6. If a perfon fuffers a common recovery, and 
dies before it is executed, the recoveror may fue exe- 
cution againft his heirs. 

§ 7. Thus in Shelley * s cafe it was unanimoufly re- 
folved, that although Edward Shelley died on the very 
day on which the recovery paffed, and confequently 
before the writ of habere facias fe'tfinam could be 
awarded, yet that execution might be fued againft his 
hears. 


§ 8. By the ftatute 7 Hen . 8. c. 4. all recoverors in. 
common recoveries are allowed the fame remedies 
againft leffees for lives and years', -fey diftrefs, avowry, 
and a&ion of debt, for rents and fervices which be- 
come 
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come due after the recovery, as the pcrfons againft 
whom the recovery was had were intitled to. 

§ 9. The awarding of a writ of feifin, its execution 
and return by the fheriff muft appear upon record ; 
and if a writ of execution be not found in a fpecial 
verdict, it cannot be prefumed by the court. 

§ 10. Thus in ejectment the jury found a fpecial 
verdict, that Henry the 7 th granted the manor of 
Withcrjlack to Thomas Earl of Derby , to hold to him 
and the heirs male of his body ; that Thomas Earl of 
Derby , grandfon to the faid Thomas , fuffered a reco- 
very of the faid manor, and afterwards entered into 
the faid manor, and was feifed thereof ; but no writ 
of execution or entry of the recoverors appeared upon 
the fpecial verdidt in which this recovery was found ; 
and the Court of King’s Bench was of opinion, that 
as execution v/as not found, it could not be prefumed, 
and therefore that the recovery was not good. A 
writ of error was brought in the Houfe of Lords ; 
and it was argued, that this judgment was erroneous, 
and that a writ of execution, though not exprefsly 
found, ought to have been prefumed, for the follow- 
ing reafons : Firft, from the 'exemplification of the 
recovery itfelf, as found j its antiquity of above 230 
years ; its being entered upon the rolls ; the dignity 
and quality of the parties to it j and a frefh entry of 
Earl Thomas , exprefsly found to have been made after 
fuch recovery. Secondly, from the impoffibility of 
any other proof of actual execution, as it was well 
known, that amongft the rolls of the recoveries of that 
and the preceding reigns, the award of the writ of 
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execution is not entered or indorfed upon one in 
twenty of them, as has been ufual of late years ; and 
upon fearch in the proper offices where the writs jof 
execution of recoveries fuffered in thofe early times 
ought to be hied, not one ©f fuch ancient writs is to 
be met with. Thirdly, becaufe, had any objection 
been made at the time of the trial of the recovery, on 
this account, the court would, and ought to have di- 
reded the jury to find the execution of it, from the 
exemplification itfelf, and the pofleffion of the de- 
fendant and his anceftors, agreeable to it.— -And if fo, 
it is difficult to give a reafon why the courts of law 
Ihould not draw the fame legal conclusions, and make 
the like legal implication from fads themfelves, which 
they would dired a jury upon their oaths to do. 
Fourthly, from the fatal confequences which might 
attend this judgment ; for if this dodrine Ihould be 
eftablilhed, that the judges ought pot to prefume exe- 
cution at this difiance of time, it might fhake the 
titles of great part of the property of this kingdom, 
which probably may depend on the validity of ancient 
recoveries, fuffered before the ftatute 34 Hen. 8. for 
if a jury (hould think proper to infill upon evidence to 
fupport fuch ancient recoveries, which, for the reafons 
above, appears impoffible to be laid before them, as 
no attaint or other remedy againft them would lie in 
fuch cafe, all property might be fubjeded to an arbi- 
trary and perhaps corrupt determination of a jury, 
without any redrefs whatever. On the other fide it 
was contended, that the judgment of the King’s 
Bench Ihould be affirmed, becaufe it did not appear 
that any writ of feifin was ever awarded upon the com- 
mon recovery fuffered by Earl Thomas , or that the 
a fame 
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fame was ever carried into execution by writ of feifin, 
or otherwife ; for, until a writ of feifin is awarded, 
executed and returned, (all which mud appear -upon 
record, and cannot be prefumed) it is not a perfect 
recovery, and operates nothing j and no hew eftate is 
gained to the recoveror, nor any ufe raifed thereby ^ 
nor is the former eftate altered or changed. And it 
was fo determined upon a queftion on this very reco- 
very, fo long ago as in the reign of King James I.— Sir W. Jones 
And, as in the prefent cafe, no new eftate was gained 
to the recoveror, no new ufe raifed, nor the old eftate 
changed or altered by this recovery, Earl Thomas ftill 
continued tenant in tail. After hearing counfel in 
this caufe, the following queftions were propofed'by 
the Houfe to the Judges ; 

Firft, Whether fufficient matter was found in the 
fpecial verdift, whereupon the common recovery of 
5 Hen. 8. caj| be adjudged or taken to a complete 
valid recovery ? — And, fecondly, if not, whether, by 
law, a venire facias de novo ought to be awarded in 
this cafe ? The Lord Chief Juftice of the Common 
Pleas delivered the unanimous opinion of the Judges, 
that there was not fufficient matter found in the faid 
fpecial verdict, and that a venire facias de novo ought 
to be awarded. Whereupon the judgment of the 
King’s Bench was affirmed.* ** 


* In a modern cafe Lord Kenyon fays of this determination 

** Lord Derby’s cafe hat always been confidered as a ft range cafe ; 
** and the Judges of fuoceeding timet have been aftonirtied that no 
“ application wat made to the Court of Common Pleas to re&ify 
" the defeat in that recovery according to the ufual practice of 
‘‘ (he court.” S Term. Rep. 179. 
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§ 1 1. By the ftatute 23 Eltz. c. 3. u 1 . it is ena&ed, 
that every original writ of entry in the pe/l, or other 
writ whereupon any common recovery {hall be fuf- 
fered, the writs tif fummoneas ad warrantizandum , the 
returns of the {aid originals and writs of fummoneas 
ad warrantizandum, and every warrant of attorney, 
as well of. every demandant and tenant, as vouchee, 
extant and in being, may, upon the requeft or election 
of any perfon, be inrolled in rolls of parchment ; and 
that the inrollmepts of the fame, or of any part 
thereof, {hall be of as good force and validity in law, 
to all Intents and purpofes, for fo much ©f any of 
them fo inrolled, as the fame being extant and remain- 
ing, were or ought by law to be. 

§ 12. And by the fecond fe&ion of this ftatute it is 
further enacted, that no common recovery {hall be 
reverfed or reverfable for falfe or incongruous Latin, 
rafure, intei lining, mif-entering of any ^arrant of at- 
torney, mif-returning, or not returning of the fheriff, 
or other want of form in words, and not in matter or 
fubftance. 

§ 13. There are many exemplifications of recoveries 
fuffered between the commencement of the reign of 
Queen Anne, and that of Geo. 2. whereof no , entries 
upon the rolls in the Treafury of the Common Pleas, 
nor any writ of entry, fummons, or feifin can be 
found. 

Mr. Pigot having, in the courfe of his practice, dif- 
covered repeated infiances of this neglett, procured 

the 
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the following ftatute to be pa fled, in order to prevent 
the inconveniericies which might arife to purchafers 
from an omillion of this kind. 

§ 14. 1 4 Geo. 2. c. 2©. f. 4. “ Whereas by the de- 
“ fault or negleft of perfons employed in fullering 
“ common recoveries, it has happened, and may hap- 
“ pen, that fuch recoveries are not entered on record, 
“ whereby purchafers for a valuable confideration 
“ may be defeated of their juft rights : for remedy 
“ thereof, be it further ena&ed by the authority afore- 
“ faid, that where any perfon or perfons hath, or have 
“ purchafed, or (hall purchafe, for a valuable con- 
“ fideration, any eftate or eftates, in lands, tenements, 
“ or hereditaments, whereof a recovery or recoveries 
“ is, are, or were neceflfary to be fuffered, in order 
“ to complete the title, fuch perfon and perfons, and 
“ all claiming under him, her, or them, having been 
“ in poflfeffian of the purchafed eftate, or eftates, 
“ from the time of fuch purchafe, lhall and may, 
“ after the end of twenty years from the time of fuch 
tc purchafe, produce in evidence the deed or deeds, 
“ making a tenant to the writ or writs of entry, or 
** other writs for fuffering a common recovery or 
“ common recoveries, and declaring the ufes of a 
“ recovery or recoveries, and the deed or deeds lo 
** produced (the execution thereof being duly proved) 
«* lhall, in, all courts of law and equity, be deemed 
“ and taken as a good and fuificient evidence for fuch 
“ purchafer and purchafers, and thofe claiming under 
“ him, her, or them, that fuch recovery or recoveries 
“ was or were duly fuffered and perfected, according 

« to 
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“ to the purport of fuch deed or deeds, in cafe no 
“ record can be found of fuch recovery or recoveries, 
“ or the fame (hall appear not to be regularly entered 
“ on record :• Provided always, that the perfon or 
“ perfons making fuch deed or deeds as aforefaid, 
and declaring the ufes of a common recovery, or 
” recoveries, had a fufHcient eflate and power to 
make a tenant to fuch writ or writs as aforefaid, 
(< and to fuffer fuch common recovery or recoveries.’* 


TITLE 



C 57 9 ) 


TITLE XXXVI/ 
RECOVERY. 


chap. vn. 


In what Courts and of what Things a Recovery may 

be fuffered. 


§ t . Court of Common Pleas . 

2 . Court of Great Se/Jions in 
Wales, 

J. Court of Chejler . 

4. Courts of the Counties Pala- 
tine of Lancajler and Dur- 
ham. 

Court of Hiflings in London . 


6. Of what Things a Recovery 
may be fuffered. 

8. Tithes . 

9. Advonvfons • 

12. Rents, &c. 

13. But not of a Ftfhery , {jfr* 
14 .By what Defcriptions. 


Se&ion 1. 

A Common recovery can in general only be fuffered 
in the Court of Common Pleas at Wejlmin/ier 9 
becaufe a real action cannot be .commenced in any 
other court. 


§ 2. By the flatute 34 & 35 Hen. 8. c. 36. f. 40. it 
is ena&ecj, that common recoveries may be fuffered at 
the courts of great feflions in Wales , in like manner 
and form as in the Court of Common Pleas in Eng- 
land. 


5 3* Chejler having been a county palatine iince the 
Conqueft, has always had courts of its own for the 

cognizance 


Court of 
Common 
Pleas. 


Courts of 
Great Seflions 
ia Wales. 


Courts of 
Chefter. 



3$a 


Courts of the 
Counties Pa- 
latine of Lan- 
calter and 
Durham* 


Court of 
Huftings in 
London. 
Bohun’s Priv. 
Lond. 241. 

2 Rep. 57 


Of what 
Things a Re- 
covery may be 
fuffered. 
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cognizance of pleas in all real aftions, and confc- 
quently recoveries have been fuffered in thofe courts. 
And by the flat. 34 & 35 Hen. 8. c. 26. f. 6. the 
Juftice of Chejler is authorized to hold feflions, twice 
a year, in the Ihires of Denbigh , Flint , and Montgo- 
mery ; and by f. 42. of this ftatute it is enacted, that 
every perfon fuing writs of entry in the poji for any 
recovery, {hall pay fuch fines for the fame, as is ufed 
in the King’s Chancery. And by the flat. 43 Eliz. 
c. 15. f. 4& 5. it is recited, that the Mayor of the 
city of Chejler had been time out of mind accuftomed, 
in all common recoveries fuffered before him, to award 
writs of dedimus potejlatem to receive warrants of at- 
tomies from the tenants or vouchees in fuch re- 
coveries. 

§ 4. Common recoveries may alfo be fuffered of 
lands lying in the counties palatine of Lancajler and 
Durham , in the refpe&ive courts of thofe counties. 

§ 5. By the cuftom of London , common recoveries 
may „ be fuffered upon writs of right, of lands lying 
within the precin&s of the city of London , in the court 
of Huttings. 

§ 6. A common recovery may be fuffered of all 
things whereof a writ of covenant may be brought 
for the purpofe of levying a fine, as of an honor, 
barony, cattle, meffuage, curtilage, land, meadow, 
paflure, underwood, warren, furze, heath, moor, 
£s tc. And: in general a common recovery may be Fuf- 
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fered of any thing whereof a writ of entry fur dijfoifin, 
or any other writ of entry will lie. 

§ 7. A common recovery may be fuffered of an 
undivided part, as well as of the whole. And where 
a perfon feifed of a third part of a manor fuffered a Cro.Car.no. 
recovery of a moiety of the manor, it was held good 
for a third part. 

$ 8. In confequence of the. ftatute 32 Hen. 8. c. 7. Tithes, &c. 
f. 7. a common recovery may now be fuffered of 3S ' c * 
every kind of ecclefiaftical or fpiritual profits, as of 
tythes, oblations, portions, penfions, &c. 

s 9. It was determined in Dormer* s cafe, that a Advowfon*. 
common recovery might be fuffered of an advowfon 2 Mod- 
in grofs, upon a writ of entry. Mr. Pigott fays, that 
this mull be underftood of an advowfon appendant to 
a manor, but could not be of an advowfon in grofs, 
fince the parfon has the freehold, and that therefore 
it ought not to be by writ of entry en le po/l 9 blit by 
writ of right of advowfon. 

§ 1 o. A common recovery may, however, be fuf- 
fered of an advowfon in grofs, -and a fmall quantity of 
land on a writ of entry fur dijfeifin . 

§ 1 1, Thus, where the validity of a common reco- Bayley v. The 
very, which had been fuffered of an advowfon in Oxford! °* 
grofs, and one acre of land, upon a writ of entry fur 2 Wilt 116. 
dijfeifin, was queftioned as to the advowfon: upon 
fearching for precedents, fixteen were found, where 

recoveries 
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recoveries of advowfons in grofs, and a little land* 
had been fuffered upon writs of entry fur diffeifin $ 
and no cafe was found where fuch a recovery was ever 
held bad. The court refufed to hear any argument 
againft the recovery,, but faid, that if this was res 
Integra, perhaps it might not be right, yet quod fieri 
non debuit faftum valet j and gave judgment that the 
recovery was good, 

Kents, &c. § 12. A common recovery may be fuffered of a 

Vulf Turner rent-charge iffuing out of lands ; but not of an an- 

Turner, nuity which is only charged on perfonal eftate. 

Brown’s Rep. 

316. 

“ But not or a S * 3 * It is faid in Pigot, that a common recovery 
Pigot96 &C * cannot be fuffered of a fifhery, common of paflure, 
eftovers, fervices to be done, nor of a quarry, a 
mine, or market, for they are not in demefne, but 
profit only. 


By what § 14. With refpeft to the defcriptions which are 

Defcnption8. neceffary to be ufed of thofe things whereof a reco- 
very is fuffered, they fhould be the fame as in a praecipe 
quod reddat in an adverfary fuit, but as recoveries 
have long been confidered as common affurances and 
conveyances by confent, great indulgence has been 
given them by the Judges. 


Thinnev. 

Thinne, 

x Lev. *7* 


§ 1 5. Thus, where a perfon was feifed of a reputed 
manor only, and fuffered a common recovery of it by 
the defeription of the manor of A. it was held good, 
and in. this cafe it was faid that where there was an in- 
denture to fuffer a recovery of a manor and all lands, 

reputed 
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reputed parcel thereof ; and a recovery was fuffered 
of the manor, the lands reputed parcel would pafs, 
becaufe it appeared by the verdid that it was the intent 
of the parties that they fhould pafs : and becaufe the 
conftant pradice and received opinion fince Sir Moyle 
Finch* % cafe had been that lands reputed parcel ihould 
pafs. 

§ 1 6. A perfon being feifed in tail, among other 
lands of two marlhes, called Knightsfwick and South - 
•wick, lying in an ifland called Carnby, in the parilh of 
Northjleet, fuffered a recovery, in which South Benjleet , 
and many other parifhes were named, and alfo Carnby, 
but the parilh of North Benjleet was omitted. And 
the queftion was, whether the lands in North Benjleet 
palTed or not. The court agreed, that the town and 
parilh being omitted, though Carnby was a lieu connu , 
yet being in a town, the recovery did nor extend to it. 

That a recovery in a town, parilh, or hamlet, is good, 
and perhaps in a place known out of a town, parilh, 
or hamlet, but to admit a recovery of lands in a place 
known in a town, would be abfurd, for there is no 
town in which there are not twenty places known. 

This cafe was denied to be law by Lord Chief % Mod. 49. 
Juftice North , who faid that it had been long difputed 
whether a fine of lands in lieu connu was good, but 
that in the time of King James I. the law was fettled 
in that point that it was good, and for the fame reafon 
a recovery would be good, for they were both ami- 
cable fuits, and common affuraaces, and as they grew 

more 


Baker v. 
Johnfon, 
Hut. 106 . 




Lem v. 
Holier, ■ 

2 Med. 47. 

S. C. by the 
name of Jones 
v. Wait, 

1 Mod. 206. 


Addifon y. 

Otway, 

1 Mod. 250. 

2 Vent. 31. 
Freem. 241. 
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ihore in practice:, the Judges have extended them 
farther. 

$ 17. Sir Samuel Jones being tenant in tail of lands 
in Shrewjbury and Cotton , which were within the li- 
berties of Shrewjbury , fuffered a common recovery of 
all his lands lying within the liberties of Shrewjbury ; 
and the queftion was, whether the lands in Cotton , 
which was a diflin& vill, though within the liberties 
(hould pafs. It was adjudged, that as the jury had 
found Cotton to be a vill within the liberties of Shrewf- 
bury , the lands in Cotton ftiould pafs by the recovery. 

§ 18. In eje&ment a fpecial verdift was found, that 
there was a parifh of Rippon , and a vill of Rippon , 
but the latter was not co-extenfive with the former : 
that a perfon who was tenant in tail of lands in the 
parifh, but out of the vill, bargained and fold all his 
lands lying in the parifh of Ripp.n , with a covenant to 
levy a fine and fuffer a recovery to the ufes of the deed: 
that a common recovery was accordingly fuffered 
of one hundred acres of land lying in Rippon : th at 
the tenant in tail had no lands 'in the vill of Rippon , 
and that the intention of the parties was, that all the 
lands in the parifh of Rippon fhould pafs. It was ar- 
gued, that the common law knows no fuch divifion of 
the kingdom as parifhes, "but only the divifion of vills, 
and therefore where a place is named in a record, and 
no more faid, it is always intended a vill ; confe- 
qucntly, that the recovery, if it palled any lands at 
all, could only pafs thofe in the vill. But the Court 

8 


were 
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were of opinion, that the recovery fhould extend to 
the lands in the parifh of Rippon , ill, Becaufe other- 
wife the recovery would be void, it being found that 
the tenant in tail had no lands in the vill of Rippon * 

2dly, Becaufe it plainly appeared to be the intention 
of the parties that this fhould be intended the parifh 
of Rippon (not becaufe the jury had foilnd it, for the 
Judges faid, they would pay 110 attention to that), but 
becaufe it appeared by the bargain and fide to be the 
intention of the parties, that the recovery fhould ex- 
tend to all the lands in the parifh of Rippon , and not 
be confined to the lands in the vill of Rippon j for 
the bargain and fale and recovery, were to be confi- 
dered as one affurance. And although a place fpokcn 
of Amply is in law intended a vill, and Jiabitur pre- 
fumptio donee probet ur in contrarinm , yet here was fui* 
ficient proof of the intention of the parties-* 

§ 19, In a writ of error from a judgment on fc'tre Mafley v. 
facias in the Court of King’s Bench in Ireland, brought Cowper 34C 
to reverfe four common recoveries in the Court of. 

Common Pleas there, two of lands in the county of 
Limerick , and two' of lands iti the city of. Limerick . 

Mr. Buller for the plaintiff in error objected, that the 
feveral deferiptions in all the four recoveries were bad. 

There were fourteen parcels in each recovery, and the 
principal objections to them were, 1 fl. As to the pre- 
mifes in the county, becaufe fome were demanded# 
thus, “ all thole the caftle# town, and lands of, EsV. 

“ containing by eflimation fo many acres,” without 
fetting out the quality of the lands •, that a recovery 
could not be fuSered of a town, and that fo many 
Ycuu V. C c 


acres 
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acres' by eftimation was uncertain* 2d, That others 
were defcribed thus, “ all that part of the town and 
“ lands, &c. now or late in the tenure of A. B” 
which was vague and uncertain. 3d, That two parcels 
were defcribed as “ containing a plough land/* which 
was alfo vague and uncertain. In refpeft of the pre- 
mifes in the city he objected, that they were all de- 
. manded by the defeription of “ meflfuage or tene- 
“ ment,** which was uncertain, and alfo as being faid 
to be “ now or late in the tenure, &c. f> he infilled 
that a recovery has no eft eel until execution, therefore 
the defeription of the premifes ftiould be fo dertain that 
the Iheriff may know how to execute it, and if bad in 
ejectment, a fortiori in a pracipe . Mr. Alleyne for the 
defendant in error, faid, he ftiould confider, ill. What 
degree of precifion was required by the regiller to the 
defeription of lands demanded in a pracipe quod reddat. 
adly. What indulgence was to be given to a common 
recovery, as a conveyance and common alfurance. 
3dly, Whether from the locality of thefe particular 
lands the deferiptions were not fulficient. 1ft, It was 
a general rule, that the form of the regiller mull be 
followed j but there were cafes that admitted of a 
deviation from it. The general principle upon which 
all forms were founded, and upheld, was, that the 
defendant might know what he was to defend ; and 
therefore whenever the term ufed, either in refpedl of 
1 Rol. Rep. the quantity or the quality, was fufficiently certain and 
l6 ^‘ notorious to anfwer that purpofe, it would be good, 

though not particularly named in the regiller. adly. 
Great favour was to be {hewn to common recoveries, 
becaufe they were now a fpecies of conveyance and 

common 
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common aflurance of land. They were not like die 
cafes cited, moft of which were cafes in ejectment, 
which are adverfary fuits, and where the objections 
arole in confequence of Tome effential defeat which 
was fatal. But a common recovery was in the nature 
of an amicable fuit, which admitted of a greater lati- 
tude and any defcriprion that Would be good in a 5 Rep. 40. 
deed, would be good in a common recovery, ^dly, l>oph * 2 “‘ 
With regard to the local ficuation of lands in Ireland, 
it had always been underflood that the 'Judges of 
Ireland knew the defeription of lands in that coun- 
try better than the Judges here, and therefore credit 
ought to be given to their knowledge. It was ex- 
prefslyheldin 2 Roll. Rep. 1 66. 1 Sira.yi. & t Burr. 

623. which laft cafe in principle anfwercd all the ob- 
jections that had been made. Another argument 
arofe upon the flatutcs of Jeofails, which was, that, 
being after verdiCt, they were now too late. As to the 
objections made to the particular descriptions of thefe 
lands, ill. The word “town” in Ireland did not 
mean, as it does here, houfes inhabited, but was 
merely a technical defeription of a particular diftriCt, 
and is notorious there, adly. With refpeCt to the un- 
certainty of “ fo many acres _ by e {tarnation,” it was 
fufficient if the general boundary was known, it was 
not neceflary that the precife meafure fhould be accu- 
rately and exaCtly afeertained : and as to the term 
“ land ” in legal acceptation, it always meant arable. 

3dly, The term meffuage or tenement does not Hand 
alone, but is accompanied with other words deferiptive 
of its fituation, which render it fufliciently certain for 
the &eriff to deliver pofTeflion, befides it was the Faille 

C c 2 defeription 
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defcription that was ufed in the deed of fettlement^ by 
which the eftate was intailed $ therefore, even if the 
defcripnons were more doubtful, the court would 
make fuch a conftru&ion as would fupport them. 

Lord Mansfield .— The confequences of thofe objec- 
tions are fo great j they are fo void of the leaft glim- 
mering of reafon and common fenfe ; and it would be 
attended with fuch vaft inconveniencies to the public 
jn many cafes, without a poffibility of doing good in 
any, if in common recoveries, which are a fpecies of 
conveyance and common afiurance, fuch nice excep- 
tions were to prevail ; ‘that the ftriCteft proof of their 
being founded in law is neceflary, to induce the court 
to overturn a recovery on fuch grounds. By the 
fettled law of the land, men by deeds may fetter their 
eftates ; but tenant in tail when of age may unfetter 
them, obfcrving a certain form. In this cafe there 
can be no doubt of the meaning of the tenant in tail, 
or his power, to unfetter the eftate. The only quef- 
tion is, whether he has done it agreeable to the proper 
form j that is, whether he has defcribed the premifes 
with fufficient certainty. Now the defcription which 
he has ufed, is the identical defcription in the deed 
which created the fettering ; and the objection which 
is made, is not fo much that that defcription is uncer- 
tain ; as that fix or feven hundred years ago, in an 
adverfe aCtion, there was a doubt whether fuch an 
objection would not have lain : and therefore the de- 
fendant would make the lame objection and raife the 
lame doubt now. But a common recovery is not an 
adverfe a&ion. It is faid that “ all that meffuage or 

_ . . “ tenement 
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‘‘ tenement with the appurtenances, fituate in £he 
t( lane between the two abbey gates, now or late in 
** occupation of J. C. his under-tenants or alligns in 
Ci -the county of the city of Limerick” is too vague 
and uncertain. * But one rauft look with a microfcopic 
eye to difcover, that a mefluage or tenement, &c., is 
fo uncertain a defcription, as that the (heriff, or any 
other perfon, could not know hew to find the pre- 
tnifes by it ; and the objection can only be made by a 
perfon who pores over the fyllables of the words. 

The obje&ions are of two forts, and I have no 
doubt as to either, ift, That the premifes in the 
county are demanded thus : “ all thofe the cajlles, 

“ towns , and land, containing by eftimation, &c.’* 
which it is argued is uncertain both in refpe£t of qua- 
lity and quantity. As to that it is admitted, that, 
“ cajlle ” is a good defcription in England- “Town” 
was determined to be a good defcription in Cottingham 
v. King , l Burr. 623 and c - land” meJans arable 
land. The next objection is, that the premifes in the 
city are defcribed thus : c< all that mefluage or tene-f 
* c ment, with a garden or meadow thereto belonging, 

“ fituate, £ 5 V. and now or late in the occupation of, 

% , • 

which it has been contended would be a bad 
defcription in ejectment. There are many cafes in 
eje&ment which have gone very far indeed : Apd 
therefore the do&rihe of thofe cafes ought not to be 
extended. As to the authority in 3 Wilf. 23. which 
vfould have great weight on account of its being fo 
recent, the judges in that cafe decided againft their 
pwn private opinion and inclination, becaufe they- held 

C c 3 thcmfelves 
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themfelves bound by authority. But there, the wards 
Were only mejjuage or tenement , without any other de- . 
fcription. Here there are other words, ** with the 
“ appurtenances and a garden, £sV.” which fliew that 
“ meffuage or tenement” are two words for the fame 
thing : and that both mean a dwelling houfe. But 
this is not any fundamental ground of determination 
in the prefcnt cafe. What J ground my opinion upon 
is, the principles laid down in Dormer * s cafe, 5 Co, 
40 b. reported alfo in Pofiham 23 ; and the diftin&ion 
the court there take, between adverfe a&ions and 
common recoveries ; which at that time were become 
a common aflurance, and conveyance of lands, &r. 
and which the court fay, “ being alfo made by qffent 
“ between the parties, fitall, and always have had a 
“ different expofition from what is given to a recovery 
“ by pretence of title, or to the proceeding in a. y 
“ other real action to which they are not ic he ; 

^ pared ; therefore a common recove- v rrsr- • 

“ fered of an advewfon, corn iron T 
“ and the like, and the intent of t!:c r 
“ obferved.*’ Now the okje&icn in this a a 

objection to the very fame del'cription as is ufed by u.e 
anceftor in the deed which created the entail. The" 
foie object of the recovery is to unfetter the premifes 
lb entailed ; and therefore I will not depart from this 
anciently eflablifhed principle to do fuch cruel injuflice, 
both againfl the intention of the parties, and againff 
public convenience. Not one precedent has i been 
cited where fuch an objection has been held good in 
the cafe of a common recovery. But a cafe of a, fine 
has been cited where it was allowed, and from thence 

it 
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it has been argued by analogy, that it is bad in a com* 
mon recovery ; but that argument does not hold : his 
Lord (hip then cited the cafe of Addifon v. Otway, and 
faid — this decifion is an hiftance of liberality that Ante, 
would not have been adopted or followed in all ad- 
verfe pracipe. So in many other inftanges j as an ad* 
vowfon, for which no adverfe action will lie, but a 
common recovery "will ; therefore as the diftin&ion 
between amicable and adverfe fuits exifts j as the in- 
con veniencies of avoiding the recovery would be 
great, as no precedent in point is produced, and there 
is no poffibility of doubt about the intent of the 
parties, I am clearly of opinion, that the judgment of 
the Court of King’s Bench in Ireland ought to be 
affirmed. The other Judges concurred with his Lord* 

(hip, and the judgment was affirmed. 
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TITLE XXXVI. 
RECOVERY. 


CHAP. VIII. 

Of the Parties to a Recovery. 


$ t. Who may ftffer a Recovery . 

2. Married Women . 

3 . Aliens. 

4. Who are di fabled from fuf 

fering Recoveries, 

5. The King. 

6. Infants . 

17. Idiots , Lunaticks , $ 5 f*. 


$ 19. Tenants for IAfe. 

22. Women Jetfed of Dower or 
Jointures . 

48, Hufbands ferfed jure ux- 
oris. 

55, Ecclejinjlics feifed jure eo 
elelias. 


Who rnay 
ftiffer a Re- 
£Ov*ry. 


Seftion 1. 

A COMMON recovery having, from its origin, 
been confidered as a common affurance, or con- 
veyance, by which lands were transferred from one 
perfon to another, and the default and admiffion of 
judgment by the tenant and vouchee being as much 
their voluntary aft as if they had conveyed the land by 
feoffment and livery, or any other aft in pais ; it was 
determined, that all thofe whom the law enables, in 
other inftances, to difpofe of their property, and who 
are of full age and fufficient vmderftanding, fhould hav? 
power to fuffer a common recovery. 


Manned 
Women. 
aRep. 74.78. 



§ a. 'A married woman may join her hufband in 
fuffering a common recovery, which will bind her as 

fully 
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fully as a fine, and for the fame reafan. And when, 
ever a hufband and wife appear in the Court of Com- 
mon Pleas to fuffer a common .recovery, the wife is 
always privately examined as to her confent. And 
where a warrant of attorney is acknowledged before 
commiffioners appointed by writ of dedimus potejiatem 
de attornato factendo by a hufband and wife, the com- 
miffioners are pofitively dire&ed, by a rule of court. Ante c. 4, 
to examine the, wife feparately and apart from her huf- ** I2 ‘ 
band as to her free and voluntary confent to the fuffer- 
fuch recovery. 


§ 3. An alien may fuffer a common recovery. Alien*, 
for he is a good tenant to the pracipe until office 4 Leor ’' 5 * * 8 *' 
found. 


§ 4. In enumerating the perfons who are difabled Who are < 3 i(V 
from fuffering a common recovery, I {hall begin with 
thofe whole difability arifes fiom the rules of the com- Recoveries, 
mon law ; and then proceed to thofe whofe difabilities 
are created by particular a£ts of parliament. 


§ 5. The king cannot fuffer a common recovery. The King, 
for, if he does, he muft either be tenant or vouchee ; 
and, in both cafes, the demandant muft count againft Cro. Csit.qS. 
him, which the law does not allow. 


5 6. Infants are not capable of fuffering common j n f a „t,. 
recoveries, on account of their want of underftand- 1 3 !° 

2 1 n It 

ingj although, if an infant is permitted to fuffer a l5yer 232 A. 

common recovery in perfon, he muft, as in the cafe of 
a fine, and for the fame reafon, reverfe it during his 
fi infancy. 
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Oliver, 
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infancy, which muft be tried by inipe&ion of the 
judges ; otherwife the recovery will bind him for ever 
afterwards. 

§ 7. There are, however, two cafes, in which it 
appears to have been determined, that a common re- 
covery fuFered by an infant who appeared in perfon, 
might be reverfed. But, I prefume, that thefe reco- 
veries were avoided during the infancy of the vouchees ; 
for the principle, that a recovery fuftered by an infant 
is fo far fimilar to a fine, that it cannot be reverfed 
after the infant comes of age, is molt clearly ftated by 
Lord Coke in the places above cited, and recognized in 
a cafe fubfequent to thofe laft mentioned ; in which, 
it was refolved, that where an infant fuffered a recovery 
and appeared in perfon, a writ of error did not lie after 
he attained his full age ; and, it is faid, that the court 
delivered this opinion after conference with the other 
Judges, it being a matter of great concern, 

§ 8. But, if an infant fuffers a common recovery, 
in which he appears by attorney, he may reverie it at 
any time after he attains his full age, as it may be tried 
by a jury, whether he was an infant or not when he 
appointed an attorney. 

§ 9. Thus, where a writ of error was brought to 
reverie a common recovery, and the error aflfgned 
was, that one of the vouchees was a feme covert, and 
under age, and that ihe appeared by attorney. It was 
determined, that the recovery Ihould be reverfed, al- 
though the woman had attained her full age, because 

it; 
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it might be tried by a jury, whether the Warrant of atr 
tomey was made by a perfon under age or not. 

§ iq. It was formerly doubted, whether a common 
recovery bound an infant who appeared by his guar- 
dian ; and the practice, therefore, was, when an infant 
intended to fuffer a common recovery, that he and his 
guardian fhould petition the king to grant letters under 
the privy feal to the Judges of the Court of Common 
Pleas, directing them to permit fuch infant to fuffer a 
common recovery. But it was {till in the difcretion of 
the Judges to permit the infant to fuffer it, or not, ac- 
cording to the circumftances of his cafe ; and if the 
Judges, upon examination, found it neceffary, or that 
it would be advantageous to the infant that he fhould 
fuffer a common recovery, they then admitted pejfons 
of known integrity and fortune to appear as guardians 
to the infant, and to fuffer a recovery for him in 
court, 


§11. The Earl of Devon devifed his eflates to his 
fpn the JDarl of Newport , who was then an infant of 
the age of eighteen ; and among the poffeflions of the 
faid Earl was the manor of Wan/led , which he left to 
his fon in tail, with feveral remainders over. The Earl 
qf Devon was greatly in debt, and had appointed cer- 
tain honourable perfons to be guardians of his fon, 
who found it necefiary to fell the faid manor of Wanjled 
for payment of the Earl’s debts. They therefore peti- 
tioned the king that he would write to the judges of 
the Common Pleas, that a common recovery ihould 
he fuffered of this manor, which his majefty did. And 

9 upon 


10 Rep. 43. 
Cro. Eliz. 
47 f * 

Godb. 161. 
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Hob 196. 
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Upon examination of the infant privately, and of his 
guardians in court, and of the cir<;umftances of the cafe, 
a common recovery was accordingly fuffered, in which 
the Earl of Newport and his guardians were vouched 
in perfon. 

ilA. K*ym. §12. The judges of the Court of Common Pleas 
may, however, refufe to permit fuch a recovery, if the 
reafons for an application of this kind do not appear 
to them fufficient. 


Sir J. St. AU 
ban's Cafe, 
S4k. 567. 


§ 1 3. Sir John S. Albarfs , being of the age of nine- 
teen, his filter, who was next in remainder to him, 
and alfo his heir at law, married one of his footmen. 
He petitioned the king for leave to fuffer a common re- 
covery, who referred it to the judges of the Common 
Pleas, before whom feveral precedents of recoveries, 
fuffered by infants upon privy feals, were cited. The 
judges obferved, that feven of the petitions wefc by 
fathers upon the marriage of their fons, and an equal 
yecompence given, whereas here was neither father nor 
marriage in the cafe. They faid, this cafe had been 
carried too far already, and, therefore, would not 
allow it. 


Common recoveries fuffered by privy feal are now* 
difufed, and private ads of parliament are univerfally 
fubftituted in their {lead. 


Perk. 12. § 14. If an infaBt is permitted to fuffer a common 

3 Burr. 1804. h e muft make a tenant to the pracipe by 

feoffment, and give livery of feifin in perfon, by which 
means, the feoffment is only voidable j whereas, if the 

infant 
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infant appointed an attorney to give livery of feifin for 
him, the feoffment would then be abfolutely void* 

§ 15. An infant truftee may join in a common re* 
covery, jn confequence of the ftatute 7 Ann, c. 1 9. If 
he is directed to do fo by the Court of Chancery. 

§ 1 6. Thus, where a perfon who was a truftee, de- 
vifed all his eflates to his fon, who was then an infant, 
in tail, with remainders over. A petition was prefer- 
red, that the infant to whom the truft eflate was de- 
vifed, might be ordered to convey by recovery, pur- 
fuant to the ftatute 7 Ann, c. 19. Lord Hardwicks, 
at firft, thought there mufl be an application for a 
privy feal, but the a& being general, <c that the infant 
“ fhall convey lands, as the court, by order, fhall 
“ direct his lordfliip made an order, that the infant 
(hould convey by a common recovery. 

§ 17. Idiots, lunaticks, and, generally, all perfons 
of non-fane memory, are difabled from fuffering com- 
mon rccoverievS, as well as from levying fines ; though, 
if an ideot or lunatic does fuffer a common recovery, 
and appears in perfon, no averment can afterwards be 
made that he was an idiot or lunatic. But if he ap- 
pears by attorney, I prefurne fuch an averment would 
be admitted, upon the fame principle that an averment 
of infancy may be made againft a warrant of attorney, 
acknowledged by an infant for the purpofe of fuffer- 
ing a common recovery, as the faff of idiocy may be 
tried by a jury, with as much propriety, as the fa& of 
infancy. 


3*7 


Tit. 35. ck. 5. 
f. 30. 


Ev parte 
John fon, 

3 Atk. 559. 


Idiots, Lam- 
tics, &c. 


Vide Istfnu 


§ 18. Although 
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worth’s Cafe, 
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Tenants for 
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§ 18. Although no averment of idiocy or lunacy 
can be made againft a recovery, where the parties ap- 
pear in perfon, yet evidence of weaknefs of under- 
ftandiag has been admitted, to invalidate a deed to 
ma ke a tenant to the praecipe , for fullering a common 
recovery } and the recovery has, in that manner, been 
- fet alide. 

§ 19. By the common law, if a pracipe had beeii 
brought againft a tenant for life, and a recovery dif- 
fered, it would have barred the perfons in remainder ; 
but this being juftly confidered as a grievance, it was 
enafted by the ftatute 32 Hen. 8. c. 3 1 . that all com- 
mon recoveries differed by tenants for life, without the 
confent of the perfons in remainder or reverfion, Ihould 
be totally void. 

§ ao. If, after this aft, a tenant for life had made 
a leafe for years, and the leffee had made a feoffment, 
and a praecipe had been brought againft the feoffee, 
and he had vouched the tenant for life, fuch a recovery 
was not within the .ftatute, becaufe the tenant for life 
was not then feifed of the eftate for life. To remedy 
this, the ftatute 14 Eliz. c. 8. was paffed, reciting, that 
feveral tenants in tail after poflibility, and other tenants 
for life or lives, had differed common recoveries, to 
the prejudice of thofe in remainder or reverfion.; it 
was therefore enafted, § ** that all fuch recoveries had 
“ or profecuted by covin againft any fuch particular 
<c tenant, or againft any other, with voucher over of 
“ fuch particular tenant, Ihould, as againft all perfons 

** in remainder or reverfion, be utterly void, and of not 

“ effeft : 
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“ e£fe£t s provided that that a £t fhould not extend to 
« recoveries by good title, or to recpveries by affent 
“ and agreement of the perfons in remainder or re- 
“ verlion, fo that fuch affent appeared of record in 
“ any of her majefty’s courts. And it was thereby 
“ further enacted, that the ftatute 32 Hen. 8. fhould 
ec be repealed.** 

§ 21. In confequence of the lafl provlfo in this fta- 
tute, a tenant for life may join with the perfons in re- 
mainder or reverfion in fuffering a common recovery, 
without incurring a forfeiture. 

§ 22. Before the ftatute of ufes, a confiderable part 
of the landed property of the kingdom was in the 
hands of feoffees to ufes, by which means, women 
were frequently defrauded of their dower, a woman not 
being dowable of an ufe ; fo that it became ufual on 
every marriage, for the friends of the wife to make the 
intended hufband procure a conveyance of the legal 
eftate from his feoffees to himfelf, and his intended 
wife for life, or in tail, in which latter cafe, the wife 
ufed fometimes to alienate the eftate after her hufband’s 
death, by fine or recovery, and fo give it away from 
her iffue and her hufband’s family. 

To prevent this practice, a ftatute was paffed 
z 1 Hen. 7. c. 20. by which it was ena&ed, “ that any 
“ woman who had any eftate in dower, or for terra of 
* 4 her life, or in tail, jointly with her hufband, or only 
“ to herfelf, or to her ufe in any manors, SsV. the in- , 
“ heritance or purchafe of her hufband, or given to 

“ the 
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“ the faid hufband ajfd , 'Wf?e in tail, of for term of life, 
“ by any of the anceftors of the faid hufband, or by 
44 any other perfon feifed to the ufe of the faid huf- 
44 band or of his ancestors, attd fliould hereafter, be- 
44 ing foie, or’with any after-taken hulband, difcontinue, 
44 alien, t*eleafe, or confirm ‘with warranty, or by covin 
44 fuffer any recovery of the fame, that all fuch reco- 
44 veries, difeontinuances, &c. fliould be utterly void 
44 and of no effect, and it fliould be lawful for the 
perfon in remainder or reverfion to enter imme- 
44 diately : provided alfo, that this aft extend not to 
44 any fuch recovery or difcontinuance to be had where 
44 the heirs next inheritable to the faid woman, or he 
44 or they that next after the death of the fame wo- 
44 man fliould have eft ate of inheritance in the fame 
44 manors, lands, or tenemgats, be aflenting or agree- 
44 able to the faid recoveries, where the fame aflent 
44 and agieement is of recoid or inrolled.’* 


This aft is confirmed by the ftatute 32 Hen. 8. c. 36. 
f. 2. which provides, that no fine levied by any woman 
of any fuch eftate as is mentioned in the ftatute 
1 I Hen. 7. (hall be of any efleft. 


§ 23. Thcfe ft atutes having been made to prevent 
an injury, have always been conftrucd liberally j and, 
therefore, every kind of eftate created by ,the fine of a 
jointrefs, is held to be void againfl the heir* 


Vigot v. 
Palmer* 
Moor 250. 

3 Reg‘5 1 


§ 24. Thus, where a tenant in tail, who was a jo^ru 
trefs within this ftatute, accepted a fine fur Cognizance 
de droit com 4 ceo from a ftianger, who granted and 

rendered 
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tendered the lands to the jointrefs'ibr too ,ym **h ft J* hk * 

Was adjudged, that this was a forfeiture, fcr^^tfepr- aLeon.nss. 
wife, the intention of the ftatute might, by pra&ices of 3 *“’ 78 ‘ 
this kind, be entirely defe 4ed+ 

§ 25. With refpeft to the efbtfes which have .been 
deemed to be comprehended in this a&, the fame libe* 
rality of Conftru&ion has been adopted, and, therefore, 
it has been determined, that whenever an eftafte has 
been derived, either from the hufbaad hirafelf, or from 
any of his anceftors, it i$ protected by this ftatute. 


§ 26. Thus, where the anceftor of the hufband 
made a feoffment in fee, upon condition that the 
feoffees fhould reconvey to the hufband and wifi* in 
tail, this was adjudged to be fuch an eftate as is in- 
tended by the ftatute. 


Anon, Mo. 
93. pi. 33 r. 
3 Rep. 50 ft. 
Cro. £1)2. 
513. S. F. 


§ 27. So, where a man and a woman, being joint- Laughter r. 
tenants in fee of a manor, intermarried, and afeewards 
levied a fine thereof to a ftranger, who rendered it to 5 2+. 
them in tail. After the death of the hufband, the wife 
married again, and joined her fecond hufband in levy- 
ing a fine* It was held that this fine was void, as to 
the moiety which had originally 'been- the eftate of the 
hufband, becaufe it was protected by this ftatute* 


5 a 3 . In the fame manner, where otic brother, in sharrtogtpa 
confederation of a marriage had between his brother 
and M., covenanted to ftand feifed to the ufe of him* 
fielf for life, and, after, fo the ufe of his brother and- 
his wife for their lives. This was adjudged to be a 
Vol. V. D d jointure 
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jointure witbia the iiatute-i 1 Hen. 7. as moving from 
the aaceltor of the hufband. 

§ 29. Although lands are fettled in confideration of 
money given by the wife or her friends, yet if the 
marriage appears to have alfo conflituted a part of the 
confideration, the efiate will be within this flatute. 

§ 30. , Thus, where a grandfather bargained and 
fold lands to J. N* for thirty years, remainder 
to himfelf and his wife for life, remainder to his 
fon for life, remainder to his grandlbn, and one 
S. the daughter of J. N. and the heirs of their 
two bodies' begotten $ after which followed thefe 
word$ : u for the which manor, bargain, and other 
“ the premifes, the faid J. N. covenants to pay the 
“ faid fum of 70 /. at certain days, Ztfc.” the fon af- 
terwards married S. who furvived him, and with a 
fecond huiband levied a fine of thofe lands. The 
jury further found dehors the indenture, that the in- 
denture and bargain and fale were as well in confidera- 
tion of the marriage as of the money : it was held by 
three judges againft Dyer , that the fine was void, for 
they expounded the words, “ given by the anceftors, 
&c.” to be any lands affured to the woman in join- 
ture, either for money (as few marriages are made 
without it) or elfe freely. 

§ 3*.. A truft eflate, or an equity of redemption, is 
within this flatute, as well as a legal eflate,* for ufes 
am exprefsly mentioned in the flatute, and a truft; is 
now, what an ufe was then. 


1 


$ 31. With 
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§ 72. With refpeft to the eftates which ate > not 
fcomprehended within this ftatute, as the objeft of it 
was only to prevent women from -alienating thofe 
lands which were fettled oh them by their hulbarids, it 
therefore does not Extend to any lands whkh were 
originally the property of the wife, or which were de- 
rived from any of her anceflors. 


§ 33. Thus, where hulband and wife felled of lands Eyfton V. 
in right of the wife, levied a fine fur cognizance Je pj^jjjjj 
droit come cco , and took back ari eftate to the hulband 1 3 ” 

and wife in tail general, remainder to the heirs of the 
wife. The hulband died, leaving ifiue a foil, the wife 
married a fecond hufband, with whom lire joined in 
levying another fine, on which the fon by the firfl 
httfband entered for a forfeiture by the 1 i Hen. 7. It 
was determined, that the laft fine was no forfeiture by 
ttys llatute ; for as the eftate was originally the pro- 
perty of the wife, it would be unreafonable to reltrain 
her from difpofing of it, and quite foreign to the in- 
tent of the aft; for although it might, within the 
letter of the aft be confidered as the putchafe of the 
firfl; hufband by the firll fine, yet it was not fo in 
reality, as the lands were originally derived from the 
Wife. 


1 j 

§ 34. Hufband aiid Wife fold lands which were the PfcWr zij 
eftate of the wife, and purchafed other lands with the 
tnoriey, which were fettled on the hufband and wife 
in tail. This was agreed arguendo , to be a jointure 
within the llatute, becaufe the money was a chattel 
veiled in the hulband, which he might have difpofed 
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of as he pleafed, and therefore when he laid it out in 
the purch'afe of lands, the law will confider them as 
purchased by the hufband. 


5 35* A voluntary gift by a ftranger to a hufband 
ami wife, is not within this flatute. 


Ward Y. 
Wdlthcw, 
Cro.jac.173. 
I Browul. 


137- 

Yelv. 1 ol. 


§ 36. The bifhop of Exeter made a voluntary gift 
of lands to one Turner his fervant, and Sybill his wife, 
and to the heirs of their two bodies. The hufband 
died, and the wife levied a fine of thofe lands : it was 
refolved that this was not a jointure within the ftatute 
1 1 Hen. 7. for the lands did not come from the huf- 
band, nor from any of his anceftors. 


§ 37. If lands are limited by a hufband, or by any 
of his anceftors, to the wife in tail general, without 
any limitation to the iffue or heirs of the hufband, 
fuch an eft ate is not prote&ed by the ftatute 1 1 Hen. 7. 
bccaufe the object of that ftatute was to prevent wives 
from prejudicing the iflue or heirs of their former huf- 
bandsj but where no remainder is limited to fuch per- 
fons, no prejudice can be done them. 


Toiler y. 
Pufel. 

Cro. id*z z. 
Idem. 524 . 

1 I .eon. 261 . 
C'om. Kcj». 
3<>y* 

Hughes v. 
Clubb, S P. 


§ 38. Thus, where a man feifed in fee djevifed lands 
to his wife in tail general, remainder over to a 
ft ranger j after the huiband's death, the wife married 
a fecond time, and fuftered a recovery. The daughter 
of the firft hufband entered for the forfeiture, but it 
was determined, that although this cafe was within 
the letter of the ftatute, yet it was not within the in- 
tention 
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tention of it, the remainder being limited from the 
heirs of the hufband to a ftranger. 

A jointure limited to a woman in fee is nottvithin 4 Rep. 3 i. 
this ftatute for the fame reafon. 

¥■ 

% 39, Copyhold eftates are not comprehended oilfc.Tcn. 
within this ftatute, for an entry being given to the j® 1 '. 
heir of the hufband, he would thereby become tenant v. SmiiL 
without being admitted by the lord. Befkles, a copy- * 
hold eftate is not within the words or intention of the 
ftatute, for it cannot be difcontinued or conveyed in 
any other manner than by furrender. 

§ 40. This ftatute was originally conftrued to 
extend to a fine levied both by the hufband and 
wife. 

§ 41. Thus,, where a man feifed of lands in fee, 1 luft 365 l , 
levied a fine to the ufe of himfelf for life, remainder 
to the ufe of his wife, and the heirs male of her body, 
begotten by him, for her jointure. Afterwards the 
hufband and wife levied a fine, and fuffered a com- 
mon recovery of thofe lands, and died leaving iffue, 
who entered by force of the ‘ftatute 11 Hen. 7. and 
the entry was held lawful ; although, as Lord Coke 
obferves, this cafe was out of the letter of the ftatute, 
for the wife neither levied the fine when foie, nor with 
any after-taken hufband, but being within themifehief, 
it was adjudged to be within the remedy of the fta- 
tute, the intention of which was to prevent children, 

D d 3 who 
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vho were provided for by fuch jointures, front, being 
difinheiited. 


§ 4a. The do^rinp eftablifhed in this cafe Jias 
however been contradifted by a more modern deter- 
mination. 


Ktrkman v. 
Thoropfon, 
Cro. Jac.474. 
Bigot. Re- 
cov. 81. 


Simplon v. 
Turner* 

1 Ab. Eq. 
* 20 . 


po&. & StuA 
Dial. 1 c $ 1 . 
Lincoln. Col. 
Cafe. 

§ Hep. 58. 


§ 43. A father, in consideration of the marriage of 
his fon, and of 200/. portion, covenanted to convey 
lands to the ufe of the fon and his wife, and of the 
heirs of the body of the wife, remainder to his own 
tight heirs. A conveyance was made accordingly, 
and the hufband and wife joined in levying a fine of 
the lands. It was refolved, firft, that this was a join- 
ture withip the intent of the ftatute, although part of 
the consideration wa? money paid by tlie father of the 
wife to the father of the hufband. 2dly, That the 
fine did not operate as a forfeiture, either within the 
words of intention of the ftatute, for the wife was not 
foie, nor wa$ the alienation with an after-taken huf- 
band, and the object of the ftatute was only to pro- 
vide ,*g§inft the difherifon of the heirs of the hufband 
Contrary tp his intention. 

§ 44. By the 8 th and 9 th fettions of this ftatute it 
is provided, that it fhall not extend to any recovery to 
be had with the heirs next inheritable to the wo- 
man, or where the perfon next in remainder con- 
fents to the fame, provided fuch confent appears upon 
record. 


§ 45. Lord 
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% 45. Lord Coke lays, that if a man makes a feoff- 
ment to the ufe of himfelf and his wife in tail, re- 
mainder to the ufe of the hulband in fee, and has 
iffue a daughter, and dies leaving his wife enfie&t of 
a fon, whereby the reverfion in fee defcends to the 
daughter ; if the wife and daughter, before the birth 
of the fon, join in levying a fine, or fuffering a com- 
mon recovery, the fon may enter and take the benefit 
of this ftatute. 

S 46. The right of entry which is given by the fta- 
tute 1 1 Hen . 7. is not confined to the heir of the huf- 
band, but is extended to the perfon to whom the in- 
heritance is to go after the deceafe of the woman, 
whether he be the heir of the hulband, or a ft ranger 
deriving under the heir of the hulband. 

§ 47. Thus, where Sir Richard Bridges made a 
feoffment of lands to truftees, on condition that they 
fhould give back the fame to him and his wife, and to 
the heirs of their two bodies begotten, remainder to 
the right heirs of Sir Richard , which was accordingly 
done. Sir Richard had iffue by his wife a fon, named 
Anthony , and died. Anthony , in the lifetime of his 
mother, conveyed the lands by fine to Sir G. Brown 
in fee ; the wife afterwards made a Ieafe for three 
lives, not warranted by the ftatute 3a Hen. 8. where- 
upon Sir G. Brown entered ; and the queftion was, 
whether his entry was lawful within the ftatute 
1 1 Hen , 7. ? It was refolved, that the entry of Sir 
G. Brown was lawful, becaufe he was the perfon who 
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yrjio yrerc provided for by fuch jointures, from being 
difmheiited. 

§ 4«. The doftrinp eftablifhed in this cafe has 
however been contradicted by a more modern deter- 
mination. 


Kirkman v. 
Thempfon, 
Cro. Jac.474. 
Bigot. Re- 
cov. 81. 


Simpfon v. 
Turner. 

I Ab. Eq. 
920 . 


§ 43. A* father, in confidcration of the marriage of 
his fon, and of 200/. portion, covenanted to convey 
lands to the ufe of the fon and his wife, and of the 
heirs of the body of the wife, remainder to his own 
Tight heirs. A conveyance was made accordingly, 
and the hufband and wife joined in levying a fine of 
the lands. It was refolved, fird, that this was a join- 
ture within the intent of the ftature, although part of 
the confidcration wa? money paid by the father of the 
wife to ihe father of the hufband. 2tlly, That the 
fine did not operate as a forfeiture, either within the 
words or intention of the ffatute, for the wife was not 
foie, nor was the alienation with an after-taken huf- 
band, and the object of the ftaiute was only to pro- 
vide againft the difherifon of the heirs of the hufband 
contrary to his intention. 


Doft. Sc Stu<?. 
Dial, l . c 3 !• 
Lincoln. Col. 
Cafe. 

3 Rep. 58. 

j 


$ 44. By tfie 8th and 9th feftions of this ftatute it 
is provided, that it {hall not extend to any recovery to 
be had with the heirs next inheritable to the wo- 
man, or where the perfon next in remainder con- 
tents to the fame, provided fuch confent appears upon 
record. 


§ 45. Lord 
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§ 45. Lord Coke fays, that if a man makes a feoff- 
ment to the ufe of himfelf and his wife in tail, re- 
mainder to the ufe of the hufband in fee, and has 
iffue a daughter, and dies leaving his wife enfient of 
a fon, whereby the reverfion in fee defcends to the 
daughter ; if the wife and daughter, before tile birth 
of the fon, join in levying a fine, or fuffering a com- 
mon recovery, the fon may enter and take the benefit 
of this ftatute, 

5 4 6. The right of entry which is given by the fta- 
tute 1 1 Hen. 7. is not confined to the heir of the huf- 
band, but is extended to the perfon to whom the in- 
heritance is to go after the deceafe of the woman, 
whether he be the heir of the hufband, or a ftranger 
deriving under the heir of the hufband. 

§ 47. Thus, where Sir Richard Bridges made a 
feoffment of lands to truflees, on condition that they 
fliould give back the fame to him and his wife, and to 
the heirs of their two bodies begotten, remainder to 
the right heirs of Sir Richard , which was accordingly 
done. Sir Richard had iffue by his wife a fon, named 
Anthony , and died. Anthony , in the lifetime of his 
mother, conveyed the lands by fine to Sir G. Brown 
in fee ; the wife afterwards made a leafe for three 
lives, not warranted by the ftatute 32 Hen. 8. where- 
upon Sir G. Brown entered ; and the queflion was, 
whether his entry was lawful within the ftatute 
1 1 Hen , 7. ? It was refolved, that the entry of Sir 
G. Brown was lawful, becaufe he was the perfon who 

D d 4 had 


3 Rep. 61 h. 


Sir G. 

Brown’sCafc, 

3 Rg P- 5 °- 
Lyuch v. 

Spencer, S.C. 
Cro. £ 1 . 513. 
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had the immediate right to tbe iniiprittmce softer the 
death of the Wife, 


§ 48. By the common law, if a hufband, feifed of 
lands in right of his wife, had levied a fine of them 
Without her concurrence, it operated as a difeontinu-* 
ante, by which means, the Wife was barred of her 
feitry &fter the ‘death of her hufband, and was obliged 
fo bring her writ of cui in vita ; and, therefore, Lit- 
tleton obi’erves, that the judges would not permit a man 
to levy a fine alone of his wife’s eflate. 

This produced the ftatute 52 Hen ; 8. c. 28. f. 6. by 
which It is enafted, “ That no fine, feoffment, &c. 
“ by the hufband only of any manors, being the inhe- 
“ ritance or freehold of his wife, during the coverture 
♦* between them, fhall in any wife be, or make a difi 
“ continuance thereof, or be prejudicial or hurtful to 
4< the faid wife, or her heirs, but that the fame wife, 
** briier heirs j fhall lawfully enter into fuch manors, 
** {frW "any fuch fines, feoffments, &c. to the con- 
** Vra^y nOtwithftartding ; fines levied by the hufband 
“ and wife, whereunto the faid wife is a party and 
** privy, only excepted,” 

49* This aft having been made to fuppreis a 
•■Wrong, and to give the injured party a more fpeedy 
remedy than what the common law afforded, it -has 
been conflrued liberally ; fo that, where lands were 
given to a hufband and wife, and the heirs of their 
two bodies, ahd the h'ufbafid alone levied a fine thereof 

and 
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and died, the entry of the wife was adjudged to be 
lawful,' although the words of the aft are, iC being 
“ the inheritance of freehold of the wife ;** whereas, 
in this cafe, the lands were as well the inheritance and 
freehold of the hufband as of the wife t 

§ 50. Where hufband and wife are joint-purchafers Dyer 160, 
in tail, remainder to the wife in fee, and the* hufband 
alone levies a fine and dies, this is an alienation within 
the flatutc, 

§ 51. If the hufband alone makes a feoffment of ilaft. 3*d*» 
his wife’s land, and, afterwards, he and his wife are 
divorced caufa pracontraftus , yet the wife may enter 
after the death of her hufband, for it is fufficient that 
fhe was his wife de fafta at the time of the alien- 
ation. 


§ 52. Although the king be not named in this aft, 
yet he is bound by it as well as a fubjeft j fo that, if a 
hufband alone levies a fine of his wife’s land to the 


1 Inft. 68t. 
Beaumont's 
Cafe, 


king, flill the wife may enter after the death u of her 
hufband. 


§ 53. If the wife dies before entry, her iffue irtay , i n ft. 3*6 4^ 
enter ; and if fhe haa no iffue, then the perfon in re- 
mainder or reverfion may enter by the very words of 
the flatute. 

§ 54. This flatute does not extend to copyholds, Moore 59®. 
for the words of it only allude to cftates which pafs 
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by common law conveyances $ and if it were conftrued 
tp comprehend copyholds, the heir of the wife would 
become tenant without being admitted by the lord. 


Ecclefiaftics 
feifed jure 
ecelefise. 


§ 55. Ecclefiaftics feifed in right of their churches, 
are prohibited from fuffering common recoveries, upon 
the fame principle that they are prohibited from levy- 
ing fines. 


TITLE 
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TITLE XXXVI. 

RECOVERY. 

CHAP. IX. 

Of the Amendment of Recoveries . 


§ 2 . IVt it of Entry. § 1 8. Exceptions. 

3. A antes of the Parlies. 24. There mujl he fomelhing to 

9. Dejo tption of the Ejlatts. amend by. 


Section 1. 

^pOMMON recoveries being judicial proceedings, 
mull be carried on according to the eftablilhed 
fo^ms and folemnitics of a fuit at law $ but, however, 
as they are fuffered with the confent of all the parties, 
and confiderejl as common affurances, they have al- 
ways been conftrued in the molt favourable manner, 
and, therefore, the Court of Common Pleas has, in 
many inftances, allowed them to be amended. 


§ 2. A miftake in the writ of entry, on which a re- 
covery was fuffered, was allowed to be amended, by 
inferring fifty acres inftead of thirty. Lord Chief Juf- 
tice Eyre doubted whether the Court had a power to 
do it, in confequence of the determination in Lord 
Pembroke's cafe. But Mr. Juftice Rooke obferved, that 
by the ftatute 8 Hen. 6. c. 12. original writs might be 
^mended, as to miftakes of the clerks. 


Writ of 
Entry. 


Crofs sind 
Grey, 

1 Bof. and 
Pull. 137. 

Tit. 35. ch 7. 
f* 3* 

Hcnzell y. * 
Lodge, infra. 


5 3. Where 
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Names of the 
Parties. 


Chapman y. 
Bacon, 
Pigot J70. 


Pigot 170. 


Thurban v. 
Pantry, 
Pigot 17 1. 


Mayre r. 
Coulthard, 
a Black. R. 
H30. 


Lord and 
BJfcoe* 
Barnes 24, 
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§ 3. Where an evident miftake has been made in 
the names or deferiptions of the parties, the court has 
allowed it to be amended. 

§ 4. A common recovery was agreed to be fullered, 
wherein John Chapman and Richqrd Elton were to be 
demandants, and, by the miftake of a. clerk, the writ 
of entry was fued out in the name of John Chapman 
and John Elton ; the recovery was allowed to be 
amended. 

§ g. A warrant of attorney was given, in order to 
fuller a common recovery, by William Reynolds and 
Hejler his wife ; the ferjeant who took the warrant of 
attorney, certified the fame to be given by William 
Reynolds and Margaret his wife, and the mittimus and 
tranfeript werp made of a warrant given by Margaret , 
and the recovery was entered accordingly, but it was 
allowed to be amended. 

§ 6. A common recovery was fuffered by R. Callow 
and Ux\ without mentioning the name of the wife, 
aiid it was allowed to be amended, 

§ 7. A recovery was allowed to be amended, by 
changing the words Ann the wife of Henry Goodwin to 
Elizabeth , in conformity to a fine and deed to lead\the 
ufes. 

S 8. A rule was made abfolute to amend a recovery, 
by tranfpofing the names of the demandant and tenant 

purfuant 
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purfuant to the deed, making a tenant to the pracipe 
by the recovery. Bifcoe had been demandant, and 
Lord tenant $ by the deed, Lord was to be demandant, 
and Bifcoe tenant. 

§ 9. In the fame manner, where a miftake had been 
made in the defcription of the eftates intended to be 
comprehended in a recovery, it has been allowed to be 
amended. 

§ 1 o. A common recovery was agreed to be fuffered 
of lands in Alphampton and Magna Hermney, in the 
county of EJfex ; but, by miftake, the fame was fuf- 
fered of lands in Alphampton and Lamar fh 9 and it was 
ordered to be amended. 

§ 1 1. A common recovery was agreed to be fuffered 
of lands in New Churchy Levington, and Merfham, but 
New Church was totally omitted. Upon examin- 
ing the deed to lead the ufes, it was ordered to be 
amended. 

§ 1 2. A common recovery was agreed to be fuffered 
of two meffuages and one garden in London , but be- 
ing only fuffered of one meffuage, it was allowed to be 
amended. 

§ 13. The pracipe and writ of entry in a common 
recovery were allowed to be amended, by adding the 
names of feveral parilhes which had been omitted* 




Defcription 
of the Eftate*. 


Skinner v. 
Laud, 
Pigot 1 7 1. 


Whifcwell 
v. Mailers, 
Pigot 172. 


Brooke 1 . 
Biddolpb, 
Pigot 172. 


Jenkinfon r. 
Staples, 
Pratt. Reg. 
C. P. 


§ 14. The 
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Henzell v. 
Lodge, 

* Black. R. 
747 - 

3 Wilf. R. 

1 54 - 

Wheeler v. 
Hcfeltine, 

2 Bof. & Pul. 
560. 

Milb?nk v. 
Joliffe, 

Id 580. 


Watfon v. 
Cox, 

2 Black. 
R. 1065. 
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§ 14. 'tile deed to lead the ufet of a recover jl men- 
tioned u all the vouchee's lands In Aldenham , dr elfe- 
“ where, in the county of Kent, in the occupation of 
“ Robert Goddard. 1 * Robert Goddard rented one &P- 
tire farm of the vouchee ( all fwotn to be intended to 
pafs by the recovery), 'beihg principally in the parifh 
of Aldcnham , but part fhcrfcof lay iri the parifh of 
Merjham , which was not known to the parties vtfierl 
the recovery was fuffered. The court, after* takirig A 
day to cohftder of it, allowed the recovery to be 
amended, by mferting the word Merjham, 

§ 1 5. On a motion to amehd a recovery of lahds, 
&c. in the town of Kingston-upon-Hull, by infer ting the 
words in Myton, and the words and county , thereby 
making the defeription of the lands to be “ in Myton , 
“ in the town and county of Kingston-upon-Hull 
The deed to lead the ufes deferibed the parcels to be 
lituate “ in the lordfhip of Myton , in the county of 
“ York, or in the town and county of Hull, lately 
“ purchafed of Thomas Taics .” And it was proved 
by affidavit, that one William Crowle purchafed of 
Thomas Yates the lands intended to pafs, beihg in the 
townihip of Myton , ih the town and county of King* 
Jlon-upon-Hull , and, in 1728, fettled them fucceflively 
oh George and Richard Crowle in tail : that GeorgS 
died without iffue, and Richard being then tenant in 
tail, and having no other lands in Kingston-upon-Hull, 
did, in 1754* fuffer this recovery.^ The court dire&ed 
notice to be given to the tenant, and, on his confeftt- 
ing, made the rule abfolute. 


5 1 6 . Are* 
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*§ 16. A recovery, which had been fuffered nine 
yeats before, was ordered to be amended, by putting 
the word Truly the name of a vill, into its proper 
place, according to the deed of ufes. Trul had been 
by miftake put into the recovery as an advowfon, not 
as a vill where land lay. It was objected againft this 
amendment, ill. That the eilate was in truftees at the 
time of the recovery, and, confequently, the truftees 
not being parties, there was no good tenant to the 
praecipe . adly. That the lands were cuftomary tenure. 
3dly, That the parties who fuffered the recovery were vo- 
lunteers. 4thly, That the wife of Pullen , the vouchee, 
was dead, and a recovery could not then be fuffered to 
bar the remainders. The court faid, they would not 
enter into the queftion, whether, in equity, recoveries 
of trull eftates would bar legal remainders, or into the 
other objections. When the recovery was amended, 
valeat quantum valcre potcjly the intention of the par#, 
ties was the foundation for the amendment. The 
tranfaCtion appeared to be fair, and without fraud or 
collufion. The principle upon which they went, was 
the ftatute 8 Hen. 6. to amend the mifprifion of the' 
clerk. A praecipe was the curlitor’s inftruCtion for an 
original writ. A deed of ufes was the clerk’s inftruc- 
tion for a recovery. The praecipe and deed were the 
things to amend by j and, Mrs. Pullen being dead, an 
amendment was the only remedy left. 

§ 17. The court will not grant leave to amend a re- 
covery on affidavit only j it mull appear on the face 
of the deed to lead the ufes,. that there is fufficient 
ground for an amendment. 


AH 

Loggia and 
Pullen, 
Barnes z I - 


Dowfic v. 
Reeve, l Bof 
and Pull 57?. 


In 
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Pea rfon v. 
Pearfon* 
i H. Black. 
*• 73 * 


Exceptions. 
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In a recovery, a farm called TbuffmL r, otberwife 
Yhievifhead, was deferibed to be fituated in tfae forefl 
. of Inglewood , in the parifhes of Hcfkit in the Fereft t and 
5 /. Marf s Carlijleyor one of them, in the county of 
Cumberland, It was afterwards difeovered, that the 
whole of the fold farm was not within the parifhes 
of Hejkit in^ the Forejl , and St.' Mary 3 Carliflc , 
as deferibed in the recovery ; but that part of 
it was in the pariih of Lazonby> in the couitty of 
Cumberland .* It was moved to amend the recovery, 
by inferling the words “ the parifh of Lazonby on 
an affidavit of the owner of the lands, the vouchee. 
Hating as above, and that he meant to include all his 
eftates in the county of Cumberland in the recovery, 
and that he did not know when he fuffered the re- 
covery, that any part of the faid farm was in the parifh 
of Lazonby. The court would not, pn this affidavit 
alone, grant leave to amend ; but, upon reading the 
deed to lead the ufes, there was found the following 
claufe : “ And all other the eftates, manors, or lord- 
“ {hips, mefluages, lands, tenements, and heredita- 
“ ments whatfoever, fituate, lying, and being in the 
“ county of Cumberland This was holden by the 
court fufficient to warrant an amendment, as it ap-, 
p eared on the face of the deed itfelf $ and the rule for 
amendment was made abfolute. 

5 i 8 . No amendment, however, will be allowed in 
the defeription of the eftates comprehended in a re- 
covery, where the recovery, as it Hands, has lands of 
the vouchee to operate upon. 

$ 19- Thus, 


3 
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S' * W Thus, wfiibre x fiction was .mad© to amepd Aaon v, 
a "rtkchetii by ftrikirig out the city ©f Litchfield, and 2 b™* 
infertittgrfie county b£ Stafford, with other confequen- R ‘® 74 * 
rial amendments, wherefoever the names of the county 
and fheriff occurred, and alfo; by inferring Longden 
(the name of a viW) after Abnall, another viil named 
in the recovery. The court obferved, that it was a 
grofs midafce in the attorney concerned infuing. put; 
only ott© recovery inftead of two, and that they would 
willingly give the parries all the aftiitanc© tbeydegally 
could to effefl: their evident intent, but it Was/. beyond 
their power. In the cafes of amendments which had 
been cited, the party had no eftate in the vill,- or 
county, ftruck out ; therefore, quoad, hoc , the reco- 
very had no operation ; but the prefent application was, 
to annul a valid recovery in the city of Litchfield, 
which had operated upon lands therein for near forty, 
years, and to fubflitute in its dead a recovery in the 
county of Stafford. The motion was refufed. 

§ 120. Where there has been a miftake of the clerk 
in the words of the judgment, the court has ordered 
it to be amended. 

§ 21. Thus, there are two inflances where, upon Barnes 2©, 
motion to amend a recovery, by ftriking out the words * 2 ’ 
it is adjudged, and inferring the words it is confidered, 
the court have ordered it to be done, as fuck an 
amendment related to the a & of the court in giving 
judgment. 


Vo*l. V. 


Ee 


§22. Amend- 
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Wilton and 
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Baines 23. 
Watfon and 
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Title XXXVT* Recovery . Ch. ix. § 22 — 2$. 

§22. Amendments are alfo allowed in the writ of 
feifin, and the return thereof. 

§ 23. Thus, where a writ of feifin was rightly di- 
rected to the fheriffs of the city of York, but not re- 
turned in the name of any fheriff, though a miftakett 
return in the lingular inftead of the plural number 
was indorfed on the writ. The prayer of feifin and 
return of the writ were ordered to be firft amended, 
and- then the roll and exemplification accordingly. 

§ 24. No amendment is allowed in a common re- 
covery, unlcfs there is an evident miftake of the clerk, 
or fomething to amend by. 

§ 25. Thus, in the cafe of Wynne and Wynne , an 
application was made to the Court of Common Pleas, 
to amend the tefte ^nd return of the writ of entry, 
and a rule to fhew caufe. The court, after hearing 
counfel on both fides, and confideration, was of opi* 
nion, that all amendments mull be confident with the 
rules of law, and there muft be fomething to amend 
by. In this cafe, the vouchees, by law, could not ap- 
pear until the return-day of the writ of fummons, and 
the power of attorney given by Alithea to appear on 
that day was revoked by her death in the intermediate 
time. By the ftatute 8 Hen. 6. original writs are 
amendable, if wrong, by mifprifion of the clerk, or 
where there is any thing to amend by. Here was no 
mifprifion of the clerk, the writ was made agreeable to 
his inftruCtions, and there was nothing to amend by ; 

the 
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the amendment prayed, is to amend in the fir ft inftance. 
The rule was difcharged. 

§ 16. By the fotute 23 Eliz. e. 3. f. 10. it is en- 
a&ed, that no recovery fuffered before that a£t, which 
(hall be exemplified under the great feal, lhall, after 
fuch exemplification, be in anywife amended. And 
by the ftatute 27 Eliz. c. 9. f. 10. no recovery fuffered 
before that aft, which (hall be exemplified under any 
judicial feal of any of the (hires of Wales , or the town or 
county of Havtrfordwc/l , or under the feal of any of 
the counties palatine, (hall, after fuch exemplication, 
be in anywife amended. 
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TITLE XXXVI. 

RECOVERY. 


CHAP. X. 


Of the Operation of a Recovery in barring EJiates Tail, 
Remainders and Reverjions . 


f I . Ancient Modes of barring 
EJiates Tail. 

12 . A Recoifery is a good Ear to 
an EJlate Tail. 

23. r>f Joint Vouchers. 

35. An Intail of a Rent barred 
by a Recovery. 


38. Of Recoveries with Single 
and Double Voucher. 

55: Effeft of Recoveries in bar- 
ring Remainders and Re- 
nt t rf ions. 

61. The Power of fu firing a Re- 
covery cannot be refrained. 


Se&ion 1. 

^T'HE variety of inconveniencies which were pro- 
**“ duced by the ftatute dc donis , and the impollibility 
of obtaining a parliamentary repeal of it, induced the 
judges to adopt every poflible means of evading and 
invalidating its effect ; but the progrefs was gradual, 
and it was a long time before it was completely 
effected. 


§ 2. The firft rule which the judges adopted on 
this fubjeft was, that the iflue in tail could not avoid 
the alienation of his anceflor, provided the iflue was 
left a recompence in value by his anceflor, for the 
eftatc tail which he had alienated. 


§ 3. Thus,' 
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§ Thus, it was detertfflned very foon after tile i 0 Rep. 37J. 

ftatute de denis, that if a tenant in tail loft his eftate * Bla ck.Coni. 

303* 

tail, and recovered over in value ; fuch recovery in 
value was a good bar -tothe eftate tail, becaufe the 
iflue was not prejudiced. 

§ 4. It was alfo deterfnined up6ii the fame principle, Titt. f. 712. 
that a lineal warranty, with aflets, was a good bar to 1 inftjjfj b. 
the iflue in tail. However, Lord Coke obferves, that 10 Rc P* 37 3 . 
if a tenant in tail, aliened with warranty, leaving aflets 
to defeend, and the iflue in tail aliened the aflets, and 
died, the iflue of that iflue fliould recover the eftate 
tail, becaufe the lineal warranty defeended to him 
without aflets, which (hews that the iflue in tail could 
not be barred, unlefs he had a full recompence in 
value. 


§ 5. The rule, that the iflue in tail could not avoid 
the alienation of his anceftor, provided he had a re- 
compence in value, was ftill farther extended, by a * 
decifion of the judges, in 44 Edw. 3. by which it was 
determined, that if tenant in tail granted a rent-charge 
in confideration of a releafe of right, to a perfon 
who had a prior right to the eftate, fuch a grant fliould 
bind the iflue in tail, becaufe it was made for his be- 
nefit, and the eftate tail defeended to him as a recom- 
pence for the grant. 


§ 5 . Thus, where a perfon brought a replevin for 
taking his cattle, the defendant avowed, for that one 
Nicholas was feifed in tail of the manor of B. and had 
iflue John and Joan ; Nicholas died, John being then 

Ee3 in 
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Lumbard’s 

Cafe. 


44 Ed. 3. 
Year book 2 1. 



Title XXXVI. Recovery. Ch. x. § 6—8. 

in Ireland; Joan, the daughter, entered, and died 
feifed, leaving iffue a fon, named Nicholas, who en- 
tered ; John, the fon, having returned froni Ireland, 
fued for the land, but agreed to releafe all his right to 
the eftate tail to his nephew, Nicholas , in confideration 
of a grant from Nicholas, of a rent of 20 /. per annum, 
with power of diftrefs. This rent being afterwards in 
arrear, a diftrefs and avowry were made on the lands 
charged, which were then in the poffeffion of the iffue 
of Nicholas . The court was of opinion, that as 
Nicholas,' who was tenant in tail, granted this rent 
in confideration of a releafe of right from John , 
. who was really entitled to the eftate tail ; the grant 
was good, and fufficient to bind his iffue in tail, be- 
caufe the eftate tail defcended to them as a recompence 
for this rent. 

§ 7. In the preceding modes of barring eftates tail, 
it may he obferved, that the recompence in value, 
which defcended- to the iffue in tail, was a real and 
bona fide recompence. But in 1 2 Edw. 4. a cafe arofe 
in which the judges carried this principle to a much 
greater length, and determined, that a nominal and 
fictitious recompence, defending to the iffue in tail, 

* fhould be an effectual bar, pot only tp the iffue in tail, 

• but alfo to all perfons in remainder pr reverfton; and 
as the validity of recoveries depends even at this day 
on the authority and principles laid 'down in that cafe, 

it will be proper to ftate it at full length, 

Taltarum** § 8. I. R. being feifed in fee pf the lands in quef- 
Yelr Book £ ave them to one William Smith, to hold'to him 

i4> and 
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and die heirs of his body, by force of which he was 
feifed. William Smith died, leaving Humphrey his 
elded fon, on whom thofe lands descended, who en- 
tered, and was feifed per formam don’t. Humphrey 
enfeoffed one Tregos of tlie faid lands in fee, who 
rendered them to the faid Humphrey and Jane his wife, 
and to the heirs of their two bodies, remainder in fee 
to the faid Humphrey , by force of which they were 
feifed. Some time afterwards Jaw died,, oa which 
Humphrey became foie feifed of the faid lands , in tail ; 
and being thus feifed, one Taltarum brought ayrit of 
right againft Humphrey, and counted of his paffeilion 
againft him. Humphrey made defence, and vouched 
to warranty one R. King , who entered into the war- 
ranty, and joined the mife on the mere right ; after- 
wards R. King , the vouchee, made default, and de- 
parted in contempt of the court j in confequence of 
which, final judgment was given, that the demandant 
Taltarum fhould recover the lands in queflion againff 
Humphrey , and that Humphrey fhould recover lands of 
equal value of R. King , the vouchee. Humphrey 
afterwards died, without leaving heirs of his body, 
and the queflion was, whether Richard the brother: of 
Humphrey , who was heir in tail to thofe lands, fhould 
be barred by this recovery ? It* was determined by all 
the judges, that the eftate tail was not barred by this 
recovery, becaufe the tenant in tail was not feifed of 
the eftate tail at the time of the recovery, but of 
another eftate ; and as the recovery in value goes ac- 
cording to the eftate whereof the tenant was feifed at 
the time of the recovery, and not in recompence of 
the eftate he had not, the iffue in tail could 'have no 

E e 4 recompense 
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Jrecompence in this cafe, and therefore was not barred 
by the recovery. 

It is obfervable, that this cafe was conducted with & 
good deal of art j for at firft fight the decifion feems 
to be againft the validity of a common recovery, in 
barring eftates tail, but from the arguments of the 
judges it appeared they were all of opinion, that if the 
tenant in tail had been actually feifed of the eftate tail 
at the time of the recovery, the recompence in value 
would then have defcended in lieu of the eftate tail, 
and therefore the iflue in tail would have been barred. 

All the writers on our law have dated the aera of 
common recoveries from this decifion, although the 
preceding cafes fliew, that fo early as the reign of 
Rdward 3. the judges were extremely well inclined to 
give tenants in tail every afliftance for enabling them 
to unfetter their eftates. 

§' 9. It is evident from this cafe, that the reafon on 
which the judges grounded their original determina- 
• tion, that a common recovery was a good bar to an 
eftate tail, was, becaufe the iffue in tail had a recom- 
pence in value, either real or fictitious, for the eftate 
tail which was recovered ; but as feveral cafes arofe 
in "which the recompence in value could not poffibly 
extend to all the eftates which were barred, the judges 
have at different times exerted their ingenuity in in- 
venting other reafons to fupport the validity of com- 
fiion recoveries. Thus, in the cafe of Hud/on v. 
Benfon, in Mick. 23 Car. 2. Lord Chief Juftke Hale 

is 


2 Lev. 29. 
Freem. 363. 
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is reported to have faid : “ the recompence of the 
‘Rvalue is the reafon of the bar by common reco- 
“ veries, as to the iflue in tail ; but not the reafon 
why it bars, as to him in remainder or reverfion. 

“ But the reafon in this cafe is, becaufe the recoveror, 

“ in fuppofition of law, is in of the eflate tail, and 
“ that in judgment of law has Hill continuance j as at 
** Common Law, the donee, pojl prolem fufcitatam , 

** might have aliened and barred the donor ; and a 
“ common recovery is, as it were, a conveyance ex*- 
<c cepted out of the ftatute de donis, and the recoveror 
“ is in of the eftate which the donee had ; but the 
<e iflue in tail is barred to claim it, in refpeft of a 
“ fuppofed recompence by the recovery.’* 

§ 10. In Mr. Ratclijfe's cafe, which was argued iStneaS^ 

before the Lords Delegates 6 Geo. 1. Mr. Baron 

Mountague obferves that the words of Sir M. Hal& 

refpe&ing recoveries had been cited, and faid, “ I 

“ never found my opinion on the diSlums of reporters, 

“ in which they are very apt to miftake the words and 

“ fenfe of the judges from whom they take them ; 

“ and fo it feems to be in that cafe. Lord Hale is 

“ there reported to have faid, that the recompence 

in value is not the reafon why common recoveries 

are bars to the remainder-men, but becaufe thole 

“ are conveyances excepted out of the ftatute de donis , 

“ But it is the text of Litt.f. 668. that if tenant in 

“ tail ' fullered a feigned recovery, the iflue might 

“ falfify it in a formedon. This Ihews that at Com- 

<c mon Law fuch recoveries as we now make ufe of 

“ to bar eftates were -not known ; and therefore it 
* r 

** would 





Salk. 563. 
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“ would have been ridiculous in the ftatute de dm t 
“ to have excepted recoveries, lince common reco- 
“ veries were not ufed, and recoveries on good title 
“ could not be imagined to be included. If iffue was 
“ taken on the difieifin alledged in the writ of entry, 
“ and found for the demandant, and fo the recovery 
« on a point tried, this at common law would bar 
the iffue, there lying an . attaint againft the jury; 
“ though -where it was by default it would not. But 
“ afterwards another middle way was found out and 
“ favoured by the judges, to prevent the inconveni- 
“ ence of perpetuities; and that , was, where the 
*< tenant in tail appeared and vouched over, and the 
“ vouchee made default, and fo there was a judgment 
“ for a recompence to one, and for the lands de- 
“ manded to the other. This judgment, though by 
“ default, and without iffue tried, was held a bar, on 
“ account of the recompence in value,’* 


Law of For- 
feit, 83. 

1 Bla. R. 254 
I Burr. 115. 
Vide Willes 
Kep. 449. 


§ 11. It is extremely clear, from what has been 
prcmifecL, that the eifed and validity of common -reco- 
veries cannot be fupported hy any of the maxims or 
principles of the common law, but that they are, a 
Jifiio juris t adopted for the purpofe of deftroying that 
, fpecies of perpetuity which was created by the ftatute 
de denis ; and the numerous advantages which arofe 
.from the dedfionof the court, in 12 Edw, 4. was a 
fuffident juftification of it. Befides, common reco- 
veries have now continued fo long, and their utility 
. is fo fully underftood, that the determination of the 
judges in Taltar urn's cafe, fo far from being, cpnfi- 
dered as an unwarrantable ftret^h of their authority, 
a muft; 
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mult on the contrary be acknowledged to have been 
a meafure of great public utility, and from which this 
country has derived infinite advantage. 


5 ia. But whatever were the reafons on which the 
validity of common recoveries was originally founded, 
it may now be laid down as a certain maxim, or rule 
of law, which has prevailed for many centuries* ** that 
a common recovery is a common affiirance, whereby 
all tenants in tail are enabled, by purfuing the proper 
form of this aflurance, to bar their eflates tail : And 
in Mary Partington's cafe, z i yac. i . it was deter- 
mined by all the judges, that judgment given againft 
tenant in tail with voucher, and recompence in value, 
would bind the eftate tail, notwithftandmg the ftatute 
de donis cenditionalibus , whether the recovery was 
upon good title or not j and that the judgment given 
in fuch a cafe, for the tenant in tail to have in value, 
would bind the eftate tail, although no recompence 
was had*. 


A Recovery* 

it a good fiar 
to an Eftate 
Tail. 


io Rep. 37 t. 


* The following paflage (hews how ftrongly the judges have 
always fupported common recoveries. “ At the Parliament held in 
“ the reign of the late Queen Elizabeth, in the great cafe between 
“ y. Vernon and Sir Edward Herbert , which was argued by learned 
M connfel before the Lords in Parliament ; there Hoord, an utter 
“ barrifter of counfel, with V rrnon ( who was baned by a common 
“ recovery) ralhly and with great ill-will, inveighed againft com- 

** mon recoveries, not knowing the reafon and foundation of them ; 
f* who was with great gravity and fome ftiarpnef* reproved by Sir 
** James Dyer, then Chief Juftice of the Common Pleas, who 
«* faid, he was not worthy to be of the profeffion of the law, who 
*' durft fpeak againft common recoveries, which were the iinewa of 
aflurances of inheritances, and founded upon great reafon and 
(' authority;” io Rep, 40 a. 


§ 13. A com- 
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1 Rep. 93. 

1 Inn. 361 #. 

J>y« 35* 
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1 Inft. 361 b. 


1 Rep. 135 £. 
136/1. 

L,itt. f. 649. 


Herbert v. 
Bin ion, 

1 Roll. Rep. 
223. 

Popi. ieo. 
Barton v. 
Lever, 

Cro.EJir-.388. 
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§ 13. A common recovery is a good bar to the iffue 
in tail, although the tenant in tail dies before the re- 
covery is executed. 

§ 14. Thus where a tenant in tail fuffered a corn# 
mon recovery, and died on the fame day, before the 
court had awarded a writ of habere facias feifinam 5 
and it being doubted whether execution might be fued 
againft the iffue in tail, the majority of all the judges 
were of opinion, that execution might be fued againft 
the' iffue in tail j for the right of the eftate tail was 
bound by the judgment given againft the tenant in 
tail, and the judgment over to recover in value, be- 
caufe common recoveries were common affurances of 
land. But if a recovery be againft tenant in tail upon 
a falfe title, who dies before execution, in a feire facias 
againft the iffue in tail, he may avoid it. 

§ 1 5. If a tenant in tail is diffeifed, and releafes to 
the diffeifor, the eftate tail is in abeyance : yet the 
tenant in tail may fuffer a common recovery, which 
will bar the eftate tail, the remainders, and reverfion. 

§ 16. If a tenant in tail levies a fine with procla- 
mations, and afterwards fuffers a common lecovery, 
although the eftate tail was deftroyed by the fine, yet 
ftill the recovery will bar the remainders and reverfion 
depending on the eftate tail. The reafon ufually given 
for this determination is, that when the tenant in tail 
is vouched, and comes in upon the voucher, he comes 
in of all the eftates which were ever in him ; and as 
the eftate tail was once in him, it is therefore barred. 

3 Roll, 
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Roll, in his Abridgement, fays, the reafon of the de- 
termination is, becaufe a common recovery is a com- 
moil aflurance. It has alfo been faid, that the tenant 
in tail, after levying a fine with proclamation, has ftill 
a fcintilla juris in him, which enables him to bar the 
remainders. 

§ 17. In cafe a tenant in tail levies a fine, and then 
dies, leaving iflue, it feems to be a doubtful point, 
whether fuch iflue, by being vouched in a common 
recovery, can bar the remainders and reverfion de- 
pending on the eftate tail. No cafe of this kind has, 
I believe, ever been judicially determined j but it is 
highly probable, that if a cafe of this nature arofe, 
the judges would determine, that the remainders de- 
pending on fuch an eftate might ’be barred by a com- 
mon recovery, in which the iflue in tail was vouched ; 
for otherwise fuch remainders and reverfion muft 
continue to fubfift as a future eftate or intereft, to 
take effect in pofleflion upon the remote event of a 
general failure of iflue of the tenant in tail, incapable 
of being barred or deftroyed by any means whatfoever. 
This would be a perpetuity to a greater degree than 
what is allowed by our law, or-fhould be permitted in 
any commercial country. 

It may alfo be obferved, that if a tenant in tail after 
levying a fine has ftill in him a fcintilla juris fufEdent 
to enable him to fuffer a common recovery, that 
fcintilla jiffis defcends on his death to the iflue in tail, 
and therefore they are as well enabled to fuffer a com- 
mon recovery, as their anceftor was. 


4*9 

2 Roll. Abr, 
394 - 

2 Atk. 20. 


2 Atk 2or. 
Vide Fearr.c’s 
Opinions 442. 


§ l8. It 
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§ 1 8. It has been determined, that if a tenant in tail - 
be attainted of treafon, and afterwards fuffers a common 
recovery, it will not deftroy the remainder or reverfion, 
becaufe a perfon attainted is not capable of taking any 
thing but for the benefit of the king, and confequently 
the recompence in value mud go to the king ; fo that 
the perfon in remainder can have no benefit from it, 
and therefore is not barred : befides, recoveries being 
Common afiurances, the recovery of a perfon attainted 
mult be void in the fame manner as any other con- 
veyance of his Would have been. 

Recov. 73. Mr. PigoU however, feems to think, that there is 
foch a feint ilia juris in the tenant in tail, after an 
attainder ; that by a common recovery he may bar his 
iffue, the remainders and reverfion; for if the king 
ihould pardon the party, and reftore the land, he 
might bar the entail, although the attainder remained 
in force. 

x Toll. 349 b. § 19. An erroneous recovery differed by a tenant 
i 0 R Rcp 3 j 8 a. m wifi bar his iffue as long as it continues in 
force. 
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Rep. 1 19. 
Salkcld, 6i< 
Rep. temp/ 
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f. 18. 


§ 20. If a tenant in tail covenants to ftand feifed to 
the ufe of himfelf for life, with remainder to his fon 
in tail, and afterwards fuffers a common recovery, 
with fingle voucher, to other ufes in fee, the recovery 
is good ; for where a tenant in tail covenants to ftand 
feifed to the ufe of himfelf for life, remainder to his 
iffue in tail, it is abfolutely void, and does not alter 
the eftate. 


§ as. By 
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§ 21. By the ftatute 14 Eliz. c. 8. which has been 
Hated in a former chapter, all recoveries fuffered by 
tenants for life are declared void ; but there is a pro- 
vifo in that aft, declaring that it fhall not extend to 
recoveries where the praecipe is brought againft the 
tenant for life, and the perfon next in remainder in 
tail is vouched ; for in fuch cafe the recovery is good, 
and will bar the eftate tail. 

§ 22. Thus, where A. being tenant for life, with 
remainder to her fon in tail, a praecipe was brought 
againft A. who vouched the fon, who vouched over 
the common vouchee, by„which means a common re- 
covery was fuffered. All the judges were of opinion, 
that the recovery was good, and not within the ftatute 
of 14 Eliz. c. 8. and that the eftate tail, and the re- 
mainders and reverfion, were well barred. 

§ *3- ^ a praecipe is brought againft a tenant in 
tail and his wife, where the hufband is foie feifed and 
the wife has nothing, and they, both vouch over in the 
ufual manner, it will bar the eftate tail. 

§ 24. Thus where John Trevilian , being tenant 
in tail, fuffered a common recovery, in which he and 
his wife vouched over the common vouchee. It was 
obje&ed, that the recovery was not effeflual to bar the 
eftate tail, hecaufe the wife was named in the praecipe 
as joint tenant with her hufband, and appeared and 
vouched as joint tenant j and the vouchee entered into 
the warranty, admitting that he' ought to warrant to 
them, whereby he alfo admitted that the wife had ah 

eftate 
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eftate in the tenancy, and had caufe to vouch ; and as 
fhe ought to have the rccompenee in value by con* 
clufion, there was therefore no reafon why the iflue 
m tail Ihould be barred j for the reafon that an eftate 
tail is allowed to be barred by a common recovery is, 
on account of the recompence in value, which is, or 
by pofiibility may be rendered ; and if the wife was 
entitled to the recompence in value, and not the iflue 
in tail, then there was no reafon why the iflue Ihould 
be barred. But the judges were unanimoufly of opi- 
nion, that in this cafe the eflate tail was barred, for 
it was exprefsly found by the verdict, that the wife 
had nothing in the tenements at the time of the reco- 
very,’ but that the hufband was foie feifed in tail ; and 
as he alone loft the tenancy, the recompence fhould 
go to him, and fhould be of the like eftate with that 
he had loft. ' 

§ 45. If a praeipe be brought againft a tenant for 
life and the remainder-man jointly, and they vouch 
over, fuch a recovery has been determined to be no 
bar to the eftate tail. 

§ 26. Thus where a perfon was tenant for life, with 
remainder to his eldeft fon in tail, and a praeipe was 
brought againft the father and fon jointly, who 
vouched over the common vouchee. It was held by 
three judges againft one, that the eftate tail of the fon 
was not barred by the recovery ; for the lands reco- 
vered in value muft go in the fame manner in which 
the eftate that was loft would have gone ; whereas, in 
the prefent cafe, there being a joint praeipe brought 

againft 
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^gaiaftthe tenant for fife and the perfon in, remainder, 
they. muft be fuppofed to be joint tenants, and the 
judgment mufi: be accordingly; that as the reafon why 
a recovery bars an eftate tail is on account of the re- 
covery in value, and as it cannot be averred that the 
lands recovered in value lhall go in any other manner 
than that which is Hated in the record, it follows, that 
the iffue in tail can have no recompence. 

Mr. Pigot obferves, that thefe reafons favour of a 
wonderful fubtility ; and that although no man would 
venture to fuffer a recovery in this manner, yet that 
if a queftion of this kind was now agitated, thefe 
diflin&ions would not be fo eafily admitted of, fince 
the courts of law adopt every mode of fupporting 
common recoveries, as affurances commonly ufed for 
the conveyance of ellates. And in the cafe of Page 
and Hayward , the judges feem to have been of opi- 
nion, that a recovery of this kind would bar an eftate 
tail. , 

§ 37. In that cafe a tenant in tail and the perfon in p a g e T ; 
remainder joined in making a tenant to the pracipe, 
who vouched them jointly, and they in the fame man- a Salk. 570. 
ner vouched over the common vouchee. It was Hoft, Gnf.* 
obje&ed, that as the voucher was joint, the recovery 
in value muft be joint, and fo the tenant in tail and 
the perfon in remainder muft; recover moieties in 
value , whereas the whole was recovered againft the 
tenant in tail, and confequently, to bind the iffue, he 
ought to recover in value the whole ; fo that the reco- 
very in value not being proportionable to the lofs, it 

Vol. V. Ff was 



Title XXXVjt. Retwxrj. Cb. x, $ * 7 « 

tnt void. Lord Chief JufticC Ifoit delivered the 
opinion of the court. As to the validity of the reco- 
very in barring the eftafce tail, he obferved, that if a 
praecipe was brought againft a tenant in tail in pof- 
feflion and a Granger in an adverfary aftion, and a 
recovery was had, it would be good : for when a 
praecipe was brought againft feveral perfom, it was Wot 
neceffary that they all ihould be tenants of the free- 
hold, for if any one of them had the freehold, it 
would be fufficient. And if tfie brining a praecipe 
againft a tenant in tail and a ft ranger would not vitiate 
a recovery, neither would a joint voucher ; For when 
the vouchee comes in and enters into the w arranty, 
he is as much tenant in law to the writ, as if the 
praecipe had been originally brought againft him ; mid 
io the Cafe of a ftranger being vouched jointly with 
the perfon who is feifed of the eftate did not differ 
from the cafe of a ftranger being made tenant to the 
Writ jointly With the perfon who had the freehold. If 
a tenant in tail conveyed the freehold to a third perfon 
againft whom a praecipe was brought, and he vouched 
a ftranger who vouched the tenant in tail, and the 
tenant in tail entered into the warranty, and vouched 
over the common vouchee, this would be a good 
recovery ; for in an adverfary action, if the tenant to 
die praecipe vouched & ftranger who never had any 
eftate in the land, there was no remedy feu h ; the 
demandant could not counterplead die voucher, until 
Hie ftatute of Wejtmirifl. i. c* 40.which was productive 
iff great inconvenience, for When a praecipe was brought 
againft the tenant of the land, he might vouch a 
ftranger, and 'that ftranger might 'vouch another 

ftranger. 
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granger, and fo on in infinitum ; and therefore the 
ftatute gave the counter-plea> that neither the vouchee* 
nor any ( of his anceltors were ever feifed of the landp 
in queftion> by which they might have enfeoffed th /9 
tenant or his ai/ceftots j but with this exception* 
unlefs the warrantor were prefent, and would gratis 
enter into the warranty* If a ft ranger be a gqo^L 
vouchee, he becomes a good tenant to the writ, and a 
releafe to him by the demandant after he has entered 
into the warranty is good, and the vouchee may plead 
it after the laft: continuance, for it is as valid a$ if it 
had been made to the tenant himfelf. Nor is it mate* 
rial whether there was any real warranty between the 
tenant and the Vouchee when it is once admitted upon 
record* for it is then the fame as if there really had 
been a warranty. The principal difficulty in the cafe 
was, becaufe the recovery in value was not propor- 
tionable to the lofs, for by the joint voucher the reco- 
very in value muft be joint, whereas the vouchees* 
were tenants in tail of the whole, the one in poffeflion, 
the other in remainder, and this would be a great 
objection, if the cafe were confidered upon the foot p£ 
the eftpppel, for the tenant in tail will be eftopped 
during his life from claiming more than a moiety of 
the recpmpence in value, but after his death the iffue 
in tail will /pot be eftopped, but may fay that the 
tenant in tail 4n remainder had no eftate in poffeflion 
in the land, io the recompence in value will go to him 
only. And there is np difference between this cafe 
and that of Eare v. $now 9 ip Pipivden 514. where the Ante.'' 
bufband yras .tenant in foil of lands* and a prgsife 
being brought agaiaft him and hi* wife, they vouched 

F f % over' 
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over the common vouchee, and the recovery was held 
to be good, though it was objefted that the recompence 
in value, which was the caufe of the bar, fhould, if the 
wife furvived, go to her, and therefore the iflue in 
tail was not barred. But it was held, that the iflue in 
tail fliould not be bound by any eftoppel which his 
father admitted, by joining in the voucher with his 
wife, but might fay that his father was foie tenant in 
tail, and the wife had loft nothing, and he being the 
perfon who had loft the whole, fliould have the whole 
recompence. 

There was a cafe in Trin. 1657, Rot. 179, or 180, 
between Murrell and Ojborn (of which his Lordfhip 
laid he had a report in the hand-writing of Lord Chief 
Juftice Bridgman ) where, in a formedon the tenant in 
tail pleaded in bar a common recovery on a pracipe 
againft the grantee of tenant in tail, in which 
the tenant in tail and a ftranger were jointly vouched, 
and vouched over the common vouchee, and it was 
refolved that the recovery was good. And there was 
alfo a cafe 23 Hen. 8. Brooke's Ab. tit. Recoveries in 
Value 27. where a woman was tenant in tail, and a 
prcecpe being brought againft her and her huiband, 
they vouched over the common vouchee, and the re- 
covery was held good, though the huiband furvived, 
becaufe the recompence went in the iame'manner as 
the land recovered would have gone. This cafe wat 
full in point, for the huiband was as much a ftranger 
to the wife’s eftate tail as any other perfon ; and fo in 
Eare and Snow was the wife to the huiband ; the only 
difference being, that in the cafe in Brooke the huiband 

mu ft 
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muft have been named, whereas in that of Eare and 
Snow the wife need not. His Lordfhip concluded 
with citing the cafe "in 1 Injl. 376 a. and b. where it is 
laid down, that if the heir at Common Law, and the 
heir in Borough Englijh are jointly vouched, and vouch 
over the common vouchee, the heir in Borough Englijh 
will have the whole recompence in value, becaufe it is 
he who fuflains the lofs, and fo of heirs in Gavel- 
kind — Judgment was given that the recovery barred 
the eftate tail. 

§ 28. It appears from this cafe, that where the 
tenant for life and the perfon entitled to the remainder 
in tail are jomtly vouched in a common recovery it is 
good, and will bar the eftate tail. And recoveries 
are now frequently fuffered in this manner. 

§ 29. Where two perfons are feiied as joint tenants 
for life, with a remainder in tail to one of them, the 
perfon who has the remainder in tail may fuffer a 
common recovery, which will bar his moiety of the 
eftate for life, and alfo a moiety of his eftate tail, for 
a recovery fevers the jointure. 

§ 30. Thus, where a gift 'was made to Lionel 
Morris and Ann Miles , of the manor of M. to hold 
to the faid Lionel and Ann, and to the heirs of the 
body of the faid Lionel , remainder over. A writ of 
entry was brought againft the faid Lionel , who 
vouched over the common vouchee, and judgment 
was given, and execution had according to the ufual 
form of common recoveries. It was unanimoufly re- 
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jfolved, that although Ann Miles wat jointly feifed 
with the faid Lionel for her life, fo that a$ well Lionel 
as the vouchee might have abated the writ, yet when 
the vouchee, without demand of any lien, entered 
generally into the warranty, and thereby admitted the 
writ goodi and Lionel recovered in value againft the 
Vouchee, who entered, according to the eftate of the 
perfon who vouched ; therefore, as to one itfoiety, 
the recovery was a good bar to the eftate tail, and to 
the remainder over, becaufe the jointure Was fevered ; 
but as to the other moiety, whereof Ann Miles was 
tenant for fife, the recovery was no bar either to the 
eftate tail ? which Lionel had, expectant pn the eftate 
for life of Ann Miles , or to the remainder, becaufe 
fof this moiety Lionel was not tenant to the pracipe. 

Litt. f. 391. § 3 1. Hulband and wife being confidered in law as 

one pepfop, if an eftate be limited to them and the 
heirs of their bodies, or to them and their heirs, they 
do not take by moieties, but are feifed of one entire 
eftate, and the hulband alone takes nothing $ not the 
whole eftate, becaufe the wife has a joint eftate with 
him in poffefiion j nor an undivided moiety of the 
pftate, becaufe there are no moieties between hulband 
and wife ; fo that if the hulband alone fufters a reco- 
very of an eftate of this kind, it will he ho bar, either 
to a moiety or to the whole, 

\ 32. Thus, where lands Were rendered by fine ‘to 
hulband 'and wife for life, and to "the heirs of 'die 
body of the hulband. ~A practp'e was hrbifght stgiaSnft 
"the hulband, yrhp lufeefed a common recovery, with 
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voucher over of the common vouchee, the wife being 
then alive. It was refolved, that this recovery, fwf- 
fered by the hufband only, fhould not bind the 
remainders, becaufe there are no moieties between 
hufband and wile, and the hufband has no power tp 
fever the joint tenancy, or to dilppfe pf the land* 
during the life of the wife, he not being feifed by 
force of the intail ; and although the hufband fur- 
vived the wife, yet that was not material, becaufe the 
law confidered the cafe as it was at the time of the 
recovery. 

§ 33. So, where it was found, that the grandfather Clithera v. 
covenanted to Hand feifed to the ufe of himfelf and a Salkl ^g 
his wife for their lives, with remainder to the heirs 
male of the faid grandfather, on the body of the faid 
wife begotten, remainder over j the grandfather fuf- 
fered a common recovery and died, his wife having 
furvived him. To fupport this recovery it was con- 
tended, that die cafe of Owen v. Morgan was not 
law; for if baron and feme had an entirety, then 
each had the whole, and therefore the baron might 
make a good tenant to the pracipe for the whole. 

Pemberton contra , that cafe was never queftioned ; the 
wife’s -eftate hinders dte intail from executing in the 
baron j fo that it is only a kind of contingent eftate 
after the death of the wife ; and the eftate tail cannot 
be tacked to the eftate for life of the hufband, during 
the fife of the wife, becaufe, during her life there is 
an isnernmif -eftate ; it seas thcucfeac adjudged, that 
theegeoneiy wm wnd. 
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§ 34. It lhould be obferved, that although where 
an eftate is given to hufband and wife, they do not 
take by moieties, yet if an eftate be given to a man 
and a woman for life, in tail, or in fee, they then 
take by moieties. And even if they fhould afterwards 
many, they will continue to hold by moieties after 
their marriage. 

§ 35* We have feen that a common recovery may 
be fuffered of a rent-charge iffuing out of lands, and 
if fuch a rent be granted in tail, with a remainder 
over, a recovery fuffered by the tenant in tail will 
bar it. 

§ 36. Thus, where a perfon devifed a rent of 50/. 
per annum , to be iffuing out of lands to his fon and 
his heirs ; and if the faid fon fhould die without heirs 
male of his body, then he devifed it over ; the fon 
fuffered a recovery of this rent, and died without iflue 
male. Lord Chief Juftice Bridgman, and all the 
other judges were of opinion, that the recovery was 
good, and the remainder well barred ; and this judg- 
ment was affirmed in the Court of King’s Bench. 

§ 37. A diftinftion has however been adopted 
between a grant of a rent-charge in tail, with a re- 
mainder over of the fame rent-charge in fee, and a 
grant of a rent-charge in tail, without any fubfequent 
limitation of it in fee. In the firll cafe the tenant in 
tail acquires an eftate in fee fimple in the rent-charge 
by means of the common recovery, but in the fecond 

he 
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he only acquires a bafe fee, determinable on . his de- 
ceafc and failure of iffue. 

§ 3&* A common recovery may be fuffered with a 
tingle, double, or treble voucher ; and if a recovery 
is fuffered without any voucher, as if judgment is 
given upon default, confeffion, or nient dedtre of the 
tenant, it does not bind the iffue in tail, becaufe 
they have no recompence, and are not eftopped by 
their father's judgment, as they claim paramount the 
eftoppel per formant dont t and therefore they may 
falfify fuch recovery, 

§ 39. A recovery with tingle voucher, that is, 
where the pracipe is brought againft the tenant in tail 
himfelf who immediately vouches over the common 
vouchee, is a good bar to the eftate, whereof the 
tenant in tail is in pofieflion at the time of the reco- 
very; but is no bar to any other eftate. A recovery, 
with double voucher, that is, where the tenant in tail 
is vouched and vouches over the common vouchee, is 
a good bar, not only to the eftate whereof he is then 
in poffeffion, but alfo to all other eftates to which he 
has any right, although fuch eftates be devefted out 
of him and difcontinued. A recovery, with treble 
voucher, is ufed to make a perpetual bar of the eftate 
whereof the tenant to the pracipe was feifed, and alfo 
of every eftate of inheritance which has ever been in 
the tirft or fecond vouchee, or their anceftorg ; and 
alfo of all remainders and revertions depending on 
thofe eftates, and all charges and. incumbrances de- 
rived out of thofe remainders and revertions. 
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§ 40. The reafon of the difference between a rece* 
very with fingle, and a recovery with double voucher* 
is, that in a recovery with fingle voucher, where the 
pracipe is brought againft the tenant in tail, who 
vouches over the common vouchee, if the tenant is 
not feifed of the efiate tail at the time, the iffue in tail 
may, after the death of the anceftor, plead, nient 
tenant tempere brevis nec unquam pojlea , and by that 
means avoid the recovery j for the tenant in tail not 
being feifed of the efiate tail at the time of the reco- 
very, the recompence in value can only go in lieu of 
the efiate whereof he was then feifed, and not in lieu 
of the efiate tail ; fo that, as to the iffue in tail, it 
only operates as a recovery on a falfe title which never 
bound them, becaufe they could have no recompence 
in value. But where the tenant in tail comes in upon 
the voucher of the tenant to the pracife , without de- 
manding the lien, pr counterpleading the warranty, 
he then comes in, in privity of alt the eftates he ever 
had, though the precedent efiate, on which the voucher 
depends, is devefted, difeontinued, and turned to a 
right, and the recompence m value, which he has, or 
poffibly may have, bars the iffue. 

§ 41. If a tenant in tail be diflei&d, or difeontinues 
the efiate tail, by fine or feoffment, and takes back an 
pfiate to himfelf, in fee or m tail, and then fufiers a 
common recovery with fingle voucher, it will not bar 
'die efiate tqil. 

§49. Thus, in Taltarscrn’i cafe it was refbl.ved, that 
the iffue in tail was not barred the recovery of his 

anceftor. 
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ariceftbr, becaufe the recovery was only With fingle 
voucher, and the tenant in tail was hot actually feifed 
df the eilate tail at the time of the recovery. 

§ 43. So if there be tehant for life, remainder in 
tail to another perfon, and a ft ranger diifeifes the 
tenant for life, and then enfeoffs the perfon in re- 
mainder, aganft whom a pracipe is brought, and he 
fufiers a common recovery, this will not bind the 
remainder in tail, becaufe the tenant in tail was not 
lfeife4 thereof at the time when the recovery was fuf- 
fered, but had only a right thereto, and fo the recom- 
jpence in value could not extend to it. 

$ 44. Where a woman, who was tenant for life, 
married the remainder-man in tail, and they joined in 
levying a fine, fitir done, grant render , whereby the 
lands Were tendered to the Woman fee life, with re- 
mainder to the hufb&ftd fed hifc heirs $ afterwards the 
hufband and wife fiaffeted a common recovery, with 
finglfe voucher, to thte'trfe of the hufband and his 
heirs. It Was refolved that this recovery was «o bar, 
becaufe the perfon who fnffered the 'common recovery 
was not feifed of the effate tail at the time, but of 
an estate in fee, Vhich he had taken back by the fine $ 
fe that the teebmpente in value went to thebeweftate 
in ‘fee, and hot tb the ofe efiatetafl. 

% 4*5. la fee feme manner, where utanait la tail. 
With remainder over, covenanted to feted feifed to fee 
life df hntrfelf and his heirs, liritfl '-the *JHaCrriagt of kus 

fon ? then to fee hfetfelf % fife, wanfetar to 
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the ufe of his fon and the heirs of his body, then 
fuffered a common recovery with tingle voucher, and 
died without iflue. It was adjudged that the recovery 
did not bar the remainder, expectant on the eftate 
tail, becaufe the covenant to (land feifed had changed 
the eftate tail into an eftate in fee ; fo that the perfon 
who fuffered the recovery was not feiied of the eftate 
tail at the time. 

§ 46. Where a perfon is tenant for life, with an 
intervening eftate of freehold to truftees for prefervin^ 
contingent remainders to his fons and daughters, and 
an unexecuted remainder in tail to himfelf : a reco- 
very with tingle voucher will not bar the remainders 
over. 

§ 47. Thus, where Charles Meredyth being feifed 
in fee of the lands in queftion, and having one fon, 
Henry . by a former wife, previous to his marriage 
with his fecond wife Judith Savage , by articles in 
confideration of the then intended marriage, which 
foon after took effect, and of 1 000 /. marriage por- 
tion, and of his natural affe&ion for his fon, Henry , 
covenanted to (land feifed of the faid premifes, to the 
ufe of himfelf for life, and after his deceafe to the 
ufe of Judtth for her life, and after her deceafe to the 
ufe of his fon, Henry , for life, remainder to truftees 
to fupport contingent remainders, remainder to the 
firft and other ions of Henry in tail male, remainder 
to his daughter in tail, remainder to the heirs of the 
body of Henry, remainder over. By indenture tri- 
partite, between the (aid Charles Meredyth , and Henry 
Meredyth, 
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JVf eredyth, his eldeft fon, and heir apparent, of |he 
firft part ; Philip Savage , and Henry Luther , of the 
fecond part, and H. Wy brants, of the third part. It 
was witneffed, that in performance of the faid articles 
they the faid Charlei and Henry covenanted, that 
Charles and Judith , his wife, and Henry , would, be- 
fore the end of Michaelmas term then next, levy a 
fine, and fuffer a recovery of the lands comprized in 
the laid articles, to the ufe of Charles Meredyth for 
life, and after his deceafe, then as to a certain part of 
the faid lands to Judith Meredyth for life, for her 
jointure, remainder, after the death of Charles and 
Judith, to Henry for life, remainder to trullees to 
preferve contingent remainders, remainder to the firft 
and other fons of Henry in tail male, remainder to his 
daughters in tail, remainder to the heirs of the body of 
Henry , remainder over. After the death of Charles 
Meredyth , his fon Henry entered upon the lands com- 
prized in the articles and fettlement, and fuffered a 
recovery with fingle voucher, the writ of entry being 
brought againft himfelf as tenant of the freehold who 
vouched over the common vouchee. One of the 
queftions in this cafe was. Whether this recovery fuf- 
fered by Henry barred the eftate tail of Henry , and 
the remainders over ? . The H<pufe of Lords directed 
the Judges to deliver their opinion upon the following 
queflion : — A. tenant for life, n-emairider to trullees to 
“ preferve contingent remainders, remainder to his 
“ firft and every other fon in tail male, remainder to 
6t his daughters in tail general, remainder to the heirs 
“ of his body, with remainders over. A. fuffers a 
“ recovery with fingle voucher, being himfelf tenant 
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«< to the writ. Whether this recovery is good to batf 
* • 

** the remainders expectant upon jhe eftate tail 
of AV* Whereupon the Lord Chief Juftice of the 
Court of Common Pleas having conferred with the 
Judges prelent, delivered their pn*upmous opinion. 
That the recovery with fingle voucher did not bar the 
remainders over. And the Houfe of Lords decreed 
accordingly. 

In the preceding cafes, if the recoveries had been 
fullered with double voucher, they would have been a 
good bar ; becaufe, as the tenant in tail would then 
have come in upon the voucher, he would have been 
barred of all the eftates and interefts which were ever 
in him. 

Ante. -§ 48. We have before feen, that where an eftate is 

given to hufband and wife as joint tenants, with a 
remainder to the hufband in tail, a recovery fuffered 
by the hufband alone, will not bar his remainder in 
tail, becaufe there being no moieties between hufband 
and wife, the hufband is not feifed of the eftate tail ' 
during the life of his wife. 

§ 49. But if, in a cafe of this kind, the hufband 
•fuffers a recovery with double voucher, it will be a 
good bar of the hufband's eftate tail, becaufe when 
•he comes in as a vouchee, he comes in of all the 
eftates which are in him. 

Cuppledile'* § 50. Thus, “where A. and his wife were feifed of 

3 rSp. $. ■the manor of B, to them and the heirs male of the 

body 
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body of the faid vf. The hulband levied a fine, and 
a writ of entry was brought agamft $jtfe cognizes of 
die fine, who vouched the hulband, and he vouched 
over the common vouchee, and judgment was given 
m the ufual manner. The queftion was, Whether the 
remainder was well barred by this recovery, the wife 
not bring vouched ? And it was refolved, that the re- 
covery lhould bar the remainder ; for although the 
hulband alone was vouched, and not his wife, who 
had a joint eftate with him, yet the hulband coming in 
as vouchee, the recovery barred all the eftates which 
were ever in him. 

5 51. So where A. was frifed of a manor to him FftzwUl Iam ’a 
and his wife, and to the heirs male of the body of the 

O Kcp. 

hu&and. A. bargained and fold die manor to a 
ftranger, who fuffered a common recovery, in which 
A. was vouched, who vouched over the common 
vouchee. It was adjudged, that although A . alone 
was vouched, and not his wife, yet that the eiftate 
tail was barred, for the reafons given in the laft 
cafe. 


$ 52. In the fame manner,* where A. -who was Halletr. 
frifed in fee of the lands in queftion, upon the mar- ^ Ler^o/ 
riage of his fan 2>. covenanted to ftand feifed, to the 
ufe of hhnfelf for life, remainder to the laid D. and 
his wife, and the heirs male of their bodies, remain- 
der to D. and the heirs male of his body, with fevend 
remainder's over. A. died, and D. fuffered a common 
recovery with doable voucher, in which he alone was 
vouched, and -vouched ovfer the common vouchee : 

13 the 
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the wife died, and afterwards D. died without iflue. 

■n 

It was agreed, 1 ft. That this fettlement being made 
before marriage, when the hufband and wife took 
by moieties, and not by intireties, the hufband had 
an abfolute power over his own moiety, and there- 
fore, as to the hufband’s moiety, the recovery was a 
good bar : in which this cafe differs from that of 
Owen v. Morgan , where the fettlement being made 
after the marriage, the hufband and wife took by in- 
tireties. 2dly, That this recovery was no bar to the 
moiety of the wife, becaufe fhe was not vouched, 
gdly. That the eftate tail, which was limited to D. 
and his wife and the heirs male of their bodies, being 
determined, the remainder to D. in tail male general, 
and all the other remainders depending thereon, were 
abfolutely barred by the recovery ; for when D. was 
vouched, and vouched over, he came in of all the 
eftates he had, and confequently the remainder in tail 
male to himfelf, and all the remainders depending on 
it, were well barred. 


Moody ▼. 
Moody, 
Arab. R. 649. 


§ 53. Edward Moody tenant in tail under his fa- 
ther’s will, with a contingent remainder in fee to 
himfelf, being about to marry, in 1709 conveyed, by 
way of immediate ufe, to the ufe of himfelf and his 
intended wife for their lives, with remainder to the 
fieirsof their bodies, remainder to himfelf and his 
wife fn fee ; Edward Moody afterwards made his will 
and devifed part of his eftate, of which he had fuf- 
fered a recovery, to his younger fon, after the death 
’of his wife. The wife died, and the eldeft fon fet up 
a title to the eftate. The bill was brought by the 
13 younger 
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younger fon. It was argued for the plaintiff, that the 
conveyance being before marriage, the hufband and 
■wife were intitled in moieties, and in that refpeft 
differed from the' cafe of a conveyance to h'ufband 
and wife after the marriage ; and that the recovery in 
which only the hufband was vouched barred a moiety of 
the eftate. This was faid to be doubted m~Cupplcdike*$ Ant*, 
cafe, but was fetled in Ha l let and Saunders. — It was 
argued for the defendant, 1 ft, that there being a cove- 
nant in the fettlement to do all further a£ts by fine, 
recovery, &c. The recovery fuffered by Edward 
Moody was to be confidered as an a£t done, not in 
deftru&ion but in confirmation of the fettlement. 

2d, That the hufband and wife were feifed of an en- 
tire eftate which, according to Lord Coke , is infepa- 
rable, and therefore the recovery in which the hufband 
alone was vouched, was void hi tot o'. In reply it was 
faid as to the firft queftion, that Edward Moody being 
feifed of two eflates tail, the recovery barred both, 
and as to the fecond, the diftin&ion was relied on be- 
tween a joint eftate given to the hufband and wife be- 
fore marriage, and a joint eftate given to them after 
marriage j the former is feverable, the latter not. — 

Lord Camden , Chancellor, after taking time from the 
-24th January to the 30th May* for confideration, 
gave his opinion, Firft, That the recovery was a 
confirmation of the fettlement and not a deftru&ion of 
it, being to be confitjered as a bar of the old intail 
only. This was a flight queftion and deferved little 
notice ; where tenant in tail is vouched, he comes in 
of every eftate he has ; if it had been his intention 
only to have barred the did intail, he would have 
Vol. V. G g declared 
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declared fo. 2d, Queftion, which is the only one 
that defcrves ferious confideration, is as to the opera- 
tion of the recovery. In general a fine or recovery by 
one joint-tenant only fevers the joint-tenancy, and 
operates on a moiety. Co. Lit . 187. makes the di- 
ftin&ion between a joint eft ate given to the hufband 
and wife during the marriage, and a joint eftate to 
them before marriage. In the former cafe their inte- 
reft is not feverable, in the latter cafe they take in 
moieties. The doubt in Cupplcdikc * s cafe arofe on a 
joint eftate during marriage j. and 1 Leon. 270, is 
miftaken as to Lord Coke's doubt, for the cafe of a 
joiht eftate before marriage is not mentioned in Cupple- 
dike * s cafe. The queftion feems to have been deter - 
mined in Simmand’s cafe, Moore 92 ; the only doubt 
is, whether the hufband and wife can hold moieties y 
and in that cafe all the Judges held, there were feveral 
eftates tail between hufband and wife. It follows that 
the recovery in this cafe is a feverance of the joint 
eftate, and pafics a moiety. 

Ante. f. 17. § 54. We have feen that where a tenant in tail 

levies a fine and dies, leaving iflue, it is a doubtful 
point whether fuch iflue, by being vouched in a com- 
mon recovery could bar the remainders, Isfc. depend- 
ing upon fuch eftate tail. But if it is admitted, that 
where a perfon is vouched, and vouches over, he 
comes in of all the eftates and rights which are in 
him, it will follow that in a cafe of this kind the re- 
mainders may be barred by a common recovery, in 
which the iffue of tenant in tail comes in upon the 
voucher* 

S 55. A co 
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§ 55. A common recovery duly fuffered is not EffcA of Re- 

covtrlea m 

only a good bar to an eftate tail, but is alio a bur to barring Re- 
all remainders and reverfions depending on the eftate ^ I v "^” ug and 
tail, of which a common recovery is fuffered, and to 
all charges and incumbrances created by the perfone 
in remainder and reverfion. 

i 

§ 56. Thus, where William Capel, being tenant in Capel§ ** Cafe, 
tail, remainder in tail to Richard Capel , Richard 1 ^ ep 6a * 
Capel granted a rent-charge of 50 /. per annum to his 
fon ; afterwards William Capel levied a fine of his 
eftate tail to two perfons, againft whom a pracipe was 
brought, who vouched William Capel , and he vouched 
over the common vouchee, by which means a recovery 
was fuffered of the lands. William Capel died without 
iffue, and the queftion was. Whether this rent-charge, 
granted by the remainder-man, was barred by the 
recovery ? It was refolved by all the Judges, in the 
Exchequer Chamber, That this rent-charge was well 
barred, and that a common recovery, duly fuffered by 
a tenant in tail, fhould not only bind the remainder, 
and all leafes, charges, and incumbrances, granted or 
made by the perfon in remainder, but alfo the rever- 
fion, and all leafes, charges,* and incumbrances, 
granted or made by the perfon in reverfion ; and that 
there was no difference between a reverfion and a 
remainder, expedant upon an eftate tail, in that 
refped. 

§ 57. So where A. was tenant in tail, remainder to 
B. in fee. B. granted his remainder to a ftranger for 
life, with remainder to the Queen in fee, upon condi- 

Cga tion. 
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tion. yf. the tenant in tail, fuffered a common 
recovery; and the queftion was. Whether the reco- 
very barred the eftate for life, and the remainder upon 
condition to the Queen ? It was refolved, that the 
recovery not only barred the eftate tail of A, but all© 
the eftate for life in remainder, and that the remainder 
in fee limited to the Queen was void. 


Hndfnji v. 
Benfoa and 
Baron, 

» Lev. *8. 
Sir T . Ray. 
236. 


§ 58. Rowland Morley being feifed in fee made a 
feoffment to the ufe of himfelf, and the heirs male of 
his body, remainder in tail to feveral other perfons, 
with a provifo, that if Rowland and Edward his fon, 
and Lady Elizabeth Morley fhould happen to die, and 
there lhould be no iflue male of Rowland ', that 
then Ann Morley lhould have a rent-charge out of 
thofe lands of 200/. a year, until (he received the 
fum of 2000 /. Edward Morley , the laft iflue male 
of Rowland Morley , made a leafe for iooo years, 
and afterwards levied a fine and fuffered a recovery, 
and died without iflue; The queftion was. Whether 
the rent-charge of 200 /. a year, limited to Ann Mor- 
ley, was barred by this recovery ? It was argued, that 
the rent-charge was only a contingent ufe, which was 
not in ejfe when the recovery was fuffered : fo that 
the recompence in value could never extend to it, 
and therefore that it ought not to be barred. As to 
Capel's cafe it was obferved, that the rent was barred, 
becaufe it ifliied out of the remainder in tail, which 
was barred by the recovery. But it was refolved, that 
the rent-charge was barred by the recovery, becaufe 
all the eftates charged with the rent were barred ; and 
that Capet's cafe ruled the prefent cafe; for in that 

cafe 
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cafe all the obje&ions were made which arofe in the 
prefent cafe. And Sir Matthew Hale obferved, that 
about the 9 Eliz. it was doubted whether, if a remain- 
der for years were limited after an eftate tail, it could 
be barred by a recovery fuffered of the eflate tail } 
becaufe the leafe for years being only a chattel, no 
recompence in value could go to it ; but it was now 
univerfally allowed, that fuch a leafe was barred by a 
recovery. 

§ 59. Thus, if lands be limited to A. for life, re- 
mainder to his firft and other fons in tail, and, for 
want of fuch iffue, to truftees for 500 years ; the 
tenant in tail in poffeffion may bar this* remainder for 
years by a common recovery. 

9 

§ 60. A gift was made in tail, determinable on the 
donor’s payment of 1000/. with a remainder over: 
before the day of payment, the tenant in tail fuffered a 
common recovery, and it was adjudged, that the 
right of the donor to the 1000/. and alfo the re- 
mainder over, were well barred. 

§ 6 1 . The power of fuffering. a common recovery 
is one of thofe privileges which is lo infeparably 
annexed to an eftate tail, that it cannot be reltrained 
by any condition, limitation, provifo, or covenant 
whatfoever. 

§ 62. Thus, where C. Corbet covenanted to Hand 
felled of lands to the ufe of himfelf for life, remain- 
der to the ufe of R. and the heirs male of his body, 
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with divers remainders over. Provided that if R. or 
any of the heirs male of his body ihould attempt or 
procure any a<ft, or thing, by which any eftate tail fo 
limited, Ihould be undone, barred, or determined, 
that then the ufes and eftates to him limited, who 
Ihould fo do, life. ihould ceafe, only in refpecl to 
fuch perfon fo attempting, in the fame manner as if 
fuch perfon fo attempting, &c> were naturally dead j 
and that then immediately in all fuch cafes, the ufes 
of fuch lands ihould be to fuch perfons for fuch and 
the like eftate, and in the fame manner and form, and 
with fuch remainders over, and under fuch limitations 
and reftri&ions, isf c. as if fuch perfons fo attempting, 
&c. were nat '.ally dead. Afterwards Corbet died, 
and R. the fir ft tenant in tail fuffered a common reco- 
very to his own ufe. The perfon next in remainder 
entered : and upon the queltion, whether fuch entry 
was lawful or not ? the Court of Common Pleas 
unanimoufly agreed, that this provi/o to ceafe an eftate 
limited to one, and the heirs male of his body, as if 
the tenant in tail were dead , was repugnanr, impoflible, 
and againft law. For the death of tenant in tail, was 
not a ceifer of the eftate tail, but the death of tenant 
in tail, without iiTue of his body, was the determina* 
tipn thereof, 

§ 63. So where lands were devifed to feveral 
daughters fuccefiively in tail, with a provifo, that if 
any of them Ihould conclude and agree to or for the 
doing or execution of any a&, life. whereby the lands 
iistailed, life, or any eftate or remainder thereof ihould 
by any way or means, be djfcontjnued or aliened, or 

Ihould 
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fhould do any aft or thing whereby the lands might 
not defcend, remain, or come, as limited by the will, 
that then the perfon fo concluding and agreeing to or - 
for the doing and execution of any fuch aft, £*jV. 
fhould immediately after fuch conclufion and agree- 
ment, Ssfc. lofe and forfeit fuch eftate and benefit as 
file and they might claim, in fuch manner as if fhe or 
they had never been named in the will, and thence- 
forth the eftate and eftates limited to her or them 
fhould utterly ceafe, as fully to all intents and purpofes 
as if ftie or they were dead, without heirs of their 
bodies. The firft tenant in tail concluded, and agreed to 
fuffer a common recovery, and fuffered one accordingly; 
the next in remainder claimed the eftate as forfeited ; 
and contended, that if the donor could not reftrain 
the recovery after it was fuffered, becaufe thereby the 
remainder was barred, yet he might reftrain the con- 
clufion and agreement to fuffer it, to prevent the bar 
by the recovery. But it was adjudged, that tenant in 
tail cannot be reftrained by any condition or limitation 
from fuffering a recovery ; and that it was abfurd to 
fay that the recovery itfelf cannot be prohibited by 
any condition or limitation ; and yet that the conclu- 
lion or agreement to fuffer it may be prohibited ; and 
it was alfo laid down in the arguments in the fame 
cafe, that the levying a fine within ftatute 4 Hen. 7. 
c. 24. and 32 Hen. 8. c. 36. to bar the iffue, was of 
the number of thofe incidents to an eftate tail, which 
could not be reftrained by condition. 

$ 64. But although a condition, that tenant in tail 
Jhall not fuffer a common recovery, is void, yet it has 

G g 4 been 
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been determined, that a covenant, not to fuffer a. 
common recovery, will bind the aifets of the cove- 
nantor. 

$ 65. Thus, where a perfon, in confederation of 
marriage, fettled lands upon himfelf for life, remainder 
to h s intended wife for life, remainder to the heirs of 
his body on his wife to be begotten, remainder to his 
own right heirs, and covenanted with the truftees, that 
he would not fuffer any recovery to bar the limitations 
in the fettlement. The hulband fuffered a recovery 
of thefe lands to the ufe of himfelf and his heirs. 
The Lord Chancellor was of opinion, that the cove- 
nant did not bind the land fo as to defeat the recovery. 
But it being preffed, that they might be at liberty tq 
fue the executor, and recover out of the perfonal 
affets, an iffue was directed to try what the wife and 
the iffue of the marriage were damnified by the breach 
of this covenant. 

§ 66. Where an heir in tail is difinherited by a com- 
mon recovery, and feeks for relief in a court of equity, 
the recovery, together with the deeds for making a 
tenant to the pracipe, will be directed to be brought 
before a Mafter, that the perfon thus barred may have 
an opportunity of infpe&ing them, and of feeing whe- 
ther any thing can be difeovered for his advantage, 


Trru: 
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TITLE XXXVI. 
RECOVERY. 

CHAP. XI. 

Of the Force and Ejfcdl of a Recovery in barring ether 
E/fates and Interejls . 

$ 2 . Dower, See, § 22. Conditions Collateral. 

7 - Trujl Kjlates 28 . Contingent Remainders . 

12 What Ptffifion nectfary. 31 . Writ of Error. 

> 8 . Powers Ap pendant or tn Grefs. 


Section i. 

COMMON recovery differs very much in its 
operation from a fine, for it has not the power 
of eftablifhing an undoubted title after a certain num- 
ber of years. A fine was originally adopted, as a 
public and folemn mode of alienation ; and its effect 
in barring intails, arofe in confequence of a pofitive 
law, made fome centuries afterwards. A recovery 
was firft generally introduced for the purpofe of bar- 
ring intails only, and, therefore, it has not, in fome re- 
fpe&s, fo extenfive and powerful an effe& as a fine. 
But in confequence of the principle, that where a com- 
mon recovery is fuffered, the recoveror thereby ac- 
quires a new eftate in fee-fimple, it has been deter- 
mined, that a recovery is a good bar to feveral other 
estates and interefts in land, befides eflates tail. 

S *• By 
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§ 2. By the common law, where a hufhand being 
impleaded, had given up the land demanded to his ad- 
verfary de plena , that is, by a regular judicial furr wider, 
the juftices, upon a writ of dower brought by the wife, 
would adjudge the wife her dower. But, where the 
land was loft by default, there was a difference of opi- 
nion ; fome juftices holding that the widow was, in 
fuch a cafe, entitled to dower, others, that fhe was 
not. To remove this ambiguity, it was declared by the 
ftatute of Weftminficr 2. c. 4. that a woman claiming 
her dower, fhould be heard in this cafe as in the for- 
mer ; and if it was objected to her, that her hufband 
loft the land by judgment, fo that fhe ought not to 
have any dower, and upon enquiry it was found to be 
a judgment by default, then that the tenant fhould 
further fhew, what he had a right to according to the 
writ, which he had firft brought againft the hufband ; 
and if he proved the hufband had no right, nor any 
one but himfelf, then that the judgment fhould be quod 
tenens recedat quietus , and quod uxor nibil capiet de dote ; 
but if he could not fhew that, then that the woman 
fhould have judgment quod recuperet dotem fuam. 

§ 3. It follows, from thefe principles, that a com- 
mon recovery fullered by a hufband alone, will not 
bar his. wife of dower, but if the wife joins in fuch re- 
covery, it will be a good bar to her claim of dower out, 
of the lands comprifed in the recovery, although fhe 
can have no recompence in value, and the wife fhall be 
fuppofed to have joined in fuch recovery, for the f©le 
purpofe of barring herfelf from claiming her dower. 


11 


$ 4. Thus, 
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5 4* Thus, in the cafe of Eare v. Snow , it -was Ante ch. 10. 
agreed by all the Judges,' that the wife was named in 
the pracipe , in order that file might be barred of her 
dower, for which purpofe women were ufually named 
in recoveries had againft their hufbands. 

§ 5. A woman may alfo bar herfelf of her jointure, 
by joining her hulband in fuffering a common recovery, 
in the fame manner as if fhe had joined him in levying 
a fine, and for the fame reafons. 

§ 6 . If a married woman, having the truft of a Incledoo ▼. 
term in her, joins her hufband in fuffering a common ^Atk^jo. 
recovery of the lands out of which the term is created, 
fhe will be thereby barred of all her claim to it, for 
fhe comes in by voucher, in privity of all her eftate 
legal and equitable. 

§ 7. A common recovery fuffered by a cejlui que Truft Eftates. 
trujl in tail, who is in poffeffion under the truftees, 
will be fufficient to bar all remainders and reverfions 
depending on fuch eftate tail, although there be no 
legal tenant to the pracipe . 

§ 8. Sir Francis North purchafed certain lands in North ▼. 
EJfex from Richard Allirtpoii , who was cejlui que trujl ^ ) *J npcr " 
jn tail of them, with remainders Over, and had fuffered * Chan. Ca. 
a common recovery ; but there was no legal tenant to f'vcrn* 13; 
the pracipe , the freehold being in the truftees, who lP -Wms. 91. 
were not parties to the recovery. The quef&on was, 
whether the remainders expe&ant on the eftate tail . 

Wfcre barred by this recovery. The decree was in thefe 

words : 
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words : “ His Lordfliip, upon long debate of the mat- 
“ ter, on hearing what was alleged by the counfel on 
“ either fide, touching the fame, declared that he was 
“ fully fatisfied that the faid recovery did fufficiently 
“ bar all remainders depending upon the eftate tail of 
“ Richard Allington who fuffered the fame ; it being 
“ a general rule, that any legal conveyance or affur- 
“ ance by a cejlu't que trnjl (hall have the fame effect 
“ and operation upon a truft, as it ihould have had 
“ upon the eftate in law, in cafe the truflees had exe- 
“ cuted their truft ; otherwife truftees, by refufing or 
“ not being able to execute their truft, might hinder 
ts the tenant in tail of that liberty, to difpofe of his 
“ eftate, and bar the remainders, which the law gives 
“ him as incident to his eftate, which would be ma- 
“ nifeftly inconvenient, and tend to the introducing 
“ of perpetuities.” 

$ 9. Recoveries of this kind only operate on the 
truft eftate whereof they are fuffered, and the equitable 
remainders expedant thereon j but do pot affed any 
legal eftate, fo that the legal remainder cannot be 
barred by an equitable recovery, 

§ 10. Thus, where John Thornton being feifed of the 
premifes for life, with remainder to his firft fon, Thomas , 
in tail male, remainder to his fecond fon, James , in 
tail male, forfeited in the rebellion in 1745. The 
eftate for life being put up for fale by the commiflion- 
ers, was bought by Thomas (the tenant in tail) but in 
the name of a truftee. Thomas , thus having the equi- 
table' eftate for the life of his father, and the legal 

eftate 
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eftate tail, fuffered a recovery, and foon after died, 

leaving iffue a daughter, wife to the- plaintiff, yarns, 

the fecond fon, took poffeffion, fuffered a recovery 

(after the death of his father and the truftee, in whom 

his eftate veiled) and died, leaving two daughters, the 

defendants, who were in poffeffion. The bill was filed 

by Sahin , in right of his wife, for an account of 

profits, and to have the eftate delivered up. Upon 

the hearing at the Rolls, his Honour ordered the bin 

to be retained for a year, with liberty for the plaintiff” 

to try the validity of the recovery at law. But it was 

the opinion of the court, that Thomas* $ eftate for life 

being an equitable eftate, and his eftate tail a legal 

eftate, did not enable him to fuffer either a perfect Shapland t. 

legal or a perfect equitable recovery, and, therefore, f Brown’s Ca. 

the recovery fuffered operated nothing. in Chan. 75. 

§ 11. It has been held, in a modern cafe, that Brydgesr. 
where an eftate is devifed to a perfon in fee-fimple, ^vdfjun. 
upon truft for feveral peifons fucceffively in tail, re- I2 °* 
mainder in tail to the devifee in truft, fuch a remainder 
may be barred by an equitable recovery ; for to create 
a merger of the equitable in the legal eftate, by their 
union, both eftates mull be co-extenfive and commen- 
furate ; and, therefore, that an equitable recovery 
would bar an equitable remainder in tail in the perfon 
who had the whole legal fee. 

§ 12. In recoveries of this kind, there mull be aa What Poffef- 
equitable tenant to the pracipe, that is, the truft eftate 
muft be conveyed to a third perfon, againft whom the 

writ 
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Writ mult be brought, in the fame manner as in re* 
coveries of legal eftates* 

§ 13. "Where an eftate was devifed to truftees and 
their heirs, in trull to receive and pay over the rents 
and profits to a married woman for life, for her fepa- 
rate ufe, and, after her deceafe, to convey to her 
daughters as tenants in common in tail, with remain* 
der, it was held, that the wife took an equitable eftate 
for life, and that a conveyance from her and her huf- 
band, by leafe and releafe, was fufficient to make a 
good equitable tenant to the pracipe. 

$ 14. If there be a cejlui que trujl for life, before 
the cejlui que trujl in tail, fo that, in cafe the legal eftate 
had been conveyed according to the trufts, the tenant 
in tail could not bar the eftate tail by a common reco- 
very, there the cejlui que trujl in tail cannot bar his 
eftate tail by a recovery. 

§ 1 5. Where an eftate is conveyed or devifed to 
truftees and their heirs, upon truft to pay debts gene- 
rally, or fuch debts as are fpecified, and after payment 
of fuch debts, or when fuch debts fhall be paid, then 
in truft for A . B. or in truft to convey fuch parts of 
the eftate as fhall remain unfold to A. B. in either of 
thofe cafes A. B. has a truft eftate in the furplus veiled 
in him immediately upon the execution of the deed, or 
the death of the tcftator, and may fuffer an equitable 
recovery of fuch eftate. 


$ 16. This 
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$ iff. This point was lately inveftigated with great 
learning and ability in confequence of an objection that 
was made to the title of the Marquis of Bath to an - 
eftate upon the following cafe : 


By a fettlement previous to the marriage of Lord 
Bath (then Lord Weymouth') certain eftates were con- 
veyed to the ufe of Lord Bath for life, remainder to 
the intent that Lady Bath ihould receive a jointure, re- 
mainder for a term of years to raife portions for 
younger children, remainder to the firft and other fons 
of the marriage. The eftate thus fettled being fubje& 
to feveral incumbrances, other eftates were limited to 
truftees in fee, upon truft to ft and feifed thereof as a 
collateral fecurity to protect the fettled eftates ; and, in 
order to difeharge the faid incumbrances, it was declar- 
ed, that the truftees Ihould, by mortgage or fale of the 
eftates conveyed to them, raife fuch fums of money as 
Ihould be neeeffary to pay off the incumbrances ; and 
it was agreed, that after all the incumbrances Ihould 
be paid, and all the other trufts ihould be performed, 
the truftees ihould ftand feifed of fo much of the faid 
eftates as ihould remain unfold, and of the equity of 
redemption of fo much as ihould have been mortgaged, 
upon truft to fettle and convey the fame to Lord Bath 
for life, remainder to his firft and other fons in tail 
male. No fale or mortgage was ever made by the 
truftees, nor were any of the incumbrances paid off 
until 1787, when Lord Bath and his eldeft ion joined 
in a recovery of the eftates which had been conveyed 
to the truftees. The validity of this recovery was ob- 
jected to, becauie it was fuffered before the debts were 

paid. 
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paid, and the objection was founded on £ diftuitl of 
Lord Hardwicke in the cafe " of Bagshaw v. Spencer, 
which was a devife to five perfons and their heirs, in 
truft: to pay debts, and then as to one moiety to the 
ufe of Benjamim Bagshaw for life, remainder to truf- 
tees to preferve contingent remainders, remainder to 
the heirs of the body of Benjamin Bags haw , remainder 
over. - Benjamin Bagshaw fuffered a recovery before 
the debts were paid, and a fuit in Chancery being in- 
ftituted to afcertain what eftate Benjamin Bagshaw took; 
by this devife, Lord Hardwicke faid, that the devife 
to Benjamin Bagshaw was merely a truft in equity, for, 
as the firft devife was to the truftees and their heirs, 
it carried the whole fee in point of law ; that it could 
not be conftrued an executory devife of the legal eftate, 
for, in that cafe, it would be too remote, being given 
after all debts ihould be paid, which might, in point 
of time, exceed a life or lives in being, or any other 
time allowed by law. After which, his Lordfhip is 
ftated to have faid thefe words : “ That the recovery 
“ fuffered was before the debts were paid, and, confe- 
“ quently , Bagshaw could not make a good tenant to the 
“ pracipe to fupport the recovery.” Upon the autho- 
rity of this paffage, it was contended, that whether the 
limitation to Lord Bath was conftdered as a fpringing 
or fhifting ufe at law, or a fpringing executory truft, 
it was not barred by the recovery fuffered by Lord 
Bath, becaufe, at the time of fuffering the recovery, 
the event on which the limitation was to take effett, 
namely, the difcharge of the debts, had not happened. 
On the other fide, it was clearly laid down and proved 
by Sir John Scott , Mr. Maddocks , and Mr, Fearne , that 

the 
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the limitation to Lord Bath in the fettlement, gave 
him an immediate veiled interest in the furplus of the 
eftate after payment of the debts ; that in the cafe of 
Bags haw and Spencer , both the Mafter of the Rolls 
and Lord Hardwicke agreed, that the devife to Ben- 
jamin Bagshaw was an intereft actually veiled in him. 
As to the idea of its being an executory devife of 
the legal eilate. Lord Hardwicke faid, if the will was 
to be conilrued in that manner, the devife would be 
too remote, being after payment of debts ; but even 
admitting it to be a good executory devife of the legal 
eilate to Benjamin Bagshaw , yet it did not veil in him, 
nor could his devifee claim it, becaufe the recovery was 
fuffered before the debts were paid, and confequently 
wh'tljl the fee was in the iruflees , fo that he could not 
make a good tenant to the pracipe . The meaning of the 
expreilion of Lord Hardwicke fo much relied on, was 
therefore no more than this — that a perfon to whom 
an executory devife of a legal eilate is made cannot 
fuffer a recovery until the event, on which the exe- 
cutory devife is directed to take effect, has happened. 

Jt was admitted, that there was a ftrift analogy be- 
tween executory devifes and fpringing executory trulls, 
from which, it was concluded, that if a devife of an 
eftate after payment of debts was not good as an exe- 
cutory devife, a limitation of the fame kind in a deed 
would be void as a future executory trull ; confe- 
quently, the truft created in Lord Bath's fettlement, 
to fettle the eilates after payment of the debts, would 
have been void as an executory ufe or trail, and the 
eilate rauil have refulted to Lord Bath and hit heirs 
You V* H h who 
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« who was the original owner of the inheritance ; front 
whence it followed, that any conveyance by Lord 
Bath would make a good equitable title, fubjeft to 
the trull for payment of the debts. It was, laftly, 
laid, that the payment of debts was not a condition 
precedent, which mull be performed before a fubfe- 
quent limitation or devife could take effe£l, but fuch 
fubfequent limitation or devife was an interell commen- 
cing at the fame time, and concurrent with the limita- 
tion or devife for payment of debts ; and the words 
after payment of debts , or when the debts Jhall be paid , 
only denoted the order or courfe in which the fcveral 
interefts Ihould take place in point of aftual poffeflion 
and perception of the profits, without preventing the 
fubfequent eftates, whether legal or equitable, from be- 
coming veiled in interell, at the fame time with thole 
which were prior' to them in point of limitation. 

§ 17. It was determined in a modern cafe, that a 
trull ellate paffed by the deed to make a tenant to the 
preecipe , the words being fufficiently extenfive for that 
purpofe, although the tenant in tail did not apprehend . 
at the time that the ellate belonged to him ; and that, 
as no adverfe poffeflion was Ihewn, the rightful owner 
mull be prefumed to have been in poffeflion. 

Power* .Ap- $ 18. Where a perfon has a power appendant, or 
Py nci ^ nt > or,n in grofs, if he fuffers a recovery of the lands, to which 
. the power relates, it will bar and deftroy it, becaufe 

the lands are fuppofed to have been recovered by a 
right which is paramount to that of the perfon who 
11 created 


PlggOt 
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created the power, and which therefore over-reaches 
it. 


5 19. Thus, where lands were devifed to Bernard King v. Mel- 
Melting for life, and, after his death, to the iffue of * g®*- * 
his body by a fecond wife (he having at the time of die 1 Vent. 22$. 
devife another wife), and for default of fuch iffue, to 
John Melting , provided that Bernard might fettle a 

■v 

jointure on his fecond wife. Bernard Melting altered 
on the death of the devifor, and, during the life of his 
firft wife, fuffered a common recovery, to the ufe of 
himfelf and his heirs. 


It was agreed, in the Exchequer-chamber, by all 
the judges, ift, That Bernard Melting took an eftate 
tail by the devife ; and, sd. That the power to make 
a jointure was deftroyed by the recovery. 


§ 2Q. A fettlement was made of lands to the ufe of 
A. for ninety-nine years, if he ihould fo long live, 
remainder to truftees during the life of A. to preferve 
contingent remainders, remainder over, with a power 
to A. to charge the lands with divers fums of money. 
A., the truftees, and the remainderman in tail, joined 
in fuffering a common recovery, and declaring new 
ufes thereof, viz. to the ufe of A, for life, with re- 
mainder over. It was determined, that the joining of 
A. in making the new fettlement, without referring a 
power to charge the premifes with the faid money, had 
deftroyed that power which A. had of charging; for 
ike contrary conftruftion would enable him to defeat 
his own grant. 

H h 2 § 21. Powers 
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§ 2i. Powers collateral to the land are not barret) 
by a common recovery, for the lame reason that they 
are not barred by a fine. 

§ 22. A common recovery fuffered by a tenant in 
tad, bars all collateral conditions which are to take 
place on the determination of fuch eftate tail, 

§ 23, Thus, where Nicholas Searle devifed lands tq 
his niece Mary Bryant, and the heirs-male of her body, 
upon condition, and provided (he intermarried, and 
had iffue male by a perfon fimamed Searle , and, in 
default of both thefe conditions, he devifed the lands 
to Elizabeth in the fame manner. Mary Bryant mar- 
ried one Cliff, and with him levied a fine, and fuffered 
9 recovery of the lands in which lhe and her hufband 
were vouched. It was adjudged by the whoje court j 
1 ft. That the eftate devifed to Mary was a good eftate 
in fpecial tail ; that is, to her and the heirs-male of her 
body begotten by a Searle ; ad. That the words upon 
condition, &c. though exprefs words of condition, 
Ihould be taken to be words of limitation } 3d, That 
the eftate tail of Mary did not ceafe by marrying a 
perfon whofe name was not Searle, becaufe (he might 
poffibly furvive her firft hufband, and afterwards marry 
a perfon of the name of Searle ; 4th, That if the eftate 
had been devifed to Mary, and the heirs-male of her 
body, by a Searle to be begc&ten, provided, and upon 
condition, that if (he married any other perfon but a 
"Searle , the eftate (hould go over, a common recovery 
fuffered before marriage would bar the eftate tail and 
remainders j and the court took a difference between a 

collateral 
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Collateral condition j and a condition that runs with the 
land ; for if a donor referves a rent with a condition to 
re-enter, a recovery will hot bar it ; aliter , if the 
Condition be to re-enter for non payment of a fum 
In grofs. 

§ 24. So, where lands Were devifed to feveral per* 
fons fuCceflively in tail, and a claufe was inferted by 
the teftator, that whenever the eflates devifed fhould 
come to any of the perfons therein named, they Should 
take upon them the name of W. only. The firft per- 
fon to whortl the lands were devifed in tail, fuffered a 
common recovery of the eftate tail, in which he waS 
vouched, and vouched over, and never took the name 
of W. } the perfon who was next in remainder j entered 
for a breach of the provi/o , on account of the firft de- 
vifee’s not having changed his name. It was agreed 
by the whole court, that if this provi/o were confidered 
as a condition, it was collateral and fubfequent, and 
was therefore well barred by the recovery. 

§25. Devereux Edgar being feifed of the premifes 
in queftion, devifed them as follows : “ I give and 
tc bequeath unto my daughter Temperance Edgar ? all 
“ that my farm or eftate called the Breed Farm, &c. 
* c to hold the fame from and after the death of my 
“ wife, to the faid Temperance my daughter, and to 
“ the heirs of her body lawfully begotten ; and for 
** want of fueh heirs, to my right heirs for ever. 
Item , I give and bequeath unto my daughter Mary 
* c Edgar all that my farm, to have and to hold 
14 to the laid Mary, and to the heirs of her body law- 

H h 3 . ** fully 
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“ fylly to be begotten ; and herein my mind and will 
** is further declared, that in cafe either of my laid 
“ daughters Temperance or Mary fhall happen to die, 
u or depart this life, fingle, married, or widows, not 
“ leaving children or child living at their jdeceafe le« 
“ gaily begotten, that then her gift, legacy, or bequeft 
“ herein, or eftate given her by this my Will, fhall be 
«* entirely void as to inheritance of Heirs, and of none 
“ effe& ; and the eftate fo given her, fo dying without 
** heirs of her body, fhall defcend and go to my heir 
6i made and his heirs male.** Mary Edgar fuffered a 
recovery of the premifes in queflion, to the ufe of 
herfelf in fee, and afterwards died unmarried. The 
queftion was, Whether the recovery fuffered by Mary 
Edgar barred the limitation over? Lord Mansfield 
faid, the validity of the recovery fuffered by Mary 
depended upon whether (he was tenant in tail, or tenant 
for life of the eflate thus devifed to her. Now the eftate 
was given to her and the heirs of her hody\ which was an 
eftate tail ; neverthelefs, the intention of the teftator might 
reftrain that eftate of inheritance, and confine it to an 
eflate for life only; and, although it was infilled, that the 
teftator had reftrained the eftate of inheritance during 
her life, yet he had only reftrained it upon future con- 
tingencies, the firft of which was the event of her own, 
death ; but, until that contingency happened, the in- 
heritance was in her. The fecond was upon her leav- 
ing no children. It was manifeft that die intention of 
the teftator was, to prevent a common recovery being 
fuffered ; but where a teftator intends that which by 
law he cannot do, the law will not allow his intention 
to take effect. If, therefore, Mary Edgar was tenant 
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In tail to the hour of her death, nothing was fo clear, 
as that all conditions limited upon fuch an eftate tail, 
were avoided by the common recovery which had been 
fuffered ; and the court were of opinion, that Mary 
took an eftate tail by the devife. 

§2 6. Although a common recovery fuffered by. a 
tenant in tail bars all collateral conditions fubfequent, 
and limitations over ; yet a common recovery has this 
Operation only when fuffered by a tenant in tail ; for 
a recovery fuffered by a tenant in fee-fimple will hot 
bar an executory eftate, conditional limitation, or col- 
lateral condition, as will be fhewn in a fubfequent 
chapter, 

§ 27. If a gift in tail be made, rendering a rent, 
and the tenant in tail fuffers a recovery, it will not bar 
the rent, which will ftill remain as a collateral charge 
on the land diftrainable of common right; for fince the 
tenant in tail took the land fubje£t to that charge by 
the original donation, the recoveror who claims under 
him can only have the eftate in the fame manner as he 
who fuffered the recovery had it. But if there had 
been a condition of re-entry, on the npn-payment of 
the rent, it would have been deftroyed. 

§ 28. A common recovery bars all contingent .re- 
mainders depending on the eftate whereof the recovery 
is fuffered, becaufe the recovery deftroys the particular 
eftate on which the contingent remainders depend. 
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$ 29. Thus, where a perfon devifed lands to his 
eldeft fon Thomas for life, and if he died without iffue 
living at the time of his death, then he devifed the 
lands to another fon and his heirs ; but if Thomas had 
iffue living at the time of his death, that then the fee 
fhould remain to the right heirs of Thomas for ever. 
Thomas entered upon the death of his father, and fuf- 
fered a common recovery, and afterwards died without 
iffue. It was refolved, that Thomas was tenant for life, 
with a contingent remainder in fee to his right heirs, 
and that the contingent remainder was deftroyed by the 
recovery. 

§ 30. So where lands were devifed to A. for life, 
without impeachment of wafle ; and, in cafe he fhould 
have any iffue male, then to fuch iffue male, and his 
heirs for ever j and if he fhould die without iffue 
male, then to B . and his heirs for ever. A. entered, 
fuffered a common recovery, and died without iffue ; 
and it was held, that the remainders over being con- 
tingent, were barred by the recovery. Another cafe 
arofe on this will, in wnich the fame point was deter- 
mined by the Houfe of Lords. And in the cafes of 
Doe ex dem. Brown v. Holm , 3 Wilforis Reports 227. 
Goodright v. Dunham , Douglas 264. and Goodrigbt v. 
Billington , id. 753. this do&rine is confirmed. 

$ 31. A common recovery fuffered after an errone- 
ous fine, will bar the iffue in tail from bringing a writ 
of error to reverie the fine ; and even an erroneous 
recovery will bar a writ of error to reverie a fine until 
the recovery is reverfed, becaufe a common recovery 

14 with 
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with voucher, bars every kind of right which the 
vouchee or his heirs can have to the land $ but a void 
recovery is no bar. 

§ 32. Thus, where R. Barton , being tenant in tail. Barton ▼. 
levied an erroneous fine, and afterwards a writ of entry Eliz. 388. * 
was brought againft the cognizee, who appeared and 
vouched over R. Barton , and he vouched over the 
common vouchee. After the death of R. Barton , 
the iffue in tail brought a writ of error to reverfe the 
fine, to which the recovery was pleaded in bar. And 
it was refolved, that when tenant in tail levies an eiro- 
ous fine, he hath yet a right to the land, which, by 
his entry into the warranty, and recovering thereby an 
intended recompence in value, is barred. For although 
tenant in tail cannot by deed releafe errors to bar the 
iffue in tail, yet as by fine or recovery he may ter the 
eftate tail itfelf, fo may he bar the writ of error ; and 
when he enters into the warranty and vouches over, 
and hath recompence, he is in by his warranty of all 
tftates, and the recompence in value is a fufficient bar 
to all eftates and rights which he had in him. 


TITLE 



C 474 ) 


Operates as a 
Forfeiture of 
an Eftate for 
Life. 
Pelham's 
Cafe* 

* Rep. 15. 


1 Inft. 35 i. 
352 * 


TITLE XXXVI. 

RECOVERY. 


CHAP. XII. 


Of fome other Effects of a Recovery* 


{ x. Operates at a Forfeiture of 
m Eftate for Life • 

4* Eftoppel. 


5. In fome Cafes alters the Defect#* 
9. Revokes a Devife* 

10. Lets in pi ior Incumbrances. 


Section 1. 

A Common Recovery fuffered by a tenant for life, 
** without the concurrence of the perfon in re* 
xnainder or reverfion, operates as a forfeiture of his 
ellate for life, in the fame Manner as if he had levied 
a fine, or made a feoffment in fee. This do&rine was 
deduced from the Common Law ; for if a demandant 
in a real a&ion recovered againft a tenant for life by 
default, or nient dedire , or by pleading covenoufly, to 
the difherifon of the perfon in reverfion, the tenant 
for life forfeited his eftate ; for he was entrufted with 
the freehold, and was to anfwer the praetpes of 
ftrangers, and defend his own, as well as the rever- 
fioner’s eftate ; fo that when he gave way to the de- 
mandant’s a&ion, or vouched a ftranger, he admitted 

, * •Sf 

the reverfion to be in fuch demandant or ftranger, and 
confequently denied the tenure of the reverfioner, 

■ which was a forfeiture. 


s a. If 
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$ a. If a tenant for life has atfo an eflate in re- Doe v. Lord 
mainder, he may then fuffer a common recovery 
without incurring a forfeiture. Rep. 320* 


$ 3. One Richards being tenaht for life, with re- Smith ▼. 
mainder to his firft and other fons in tail, remainder to x Term’ Rep. 
the heirs of his body. Richards conveyed his eflate by 73 8 * 
leafe and releafe to a third perfon to make him tenant 
to the pracipe , and differed a recovery. The queflion 
was, whether this recovery operated as a forfeiture. The 
court was of opinion that the recovery did not operate as 
a forfeiture. That the paiTage in 1 Injl. 35 b. could only 
be underflood of a bare tenant for life who took upon 
himfelf to do an ad inconfiflent with the nature of his 
eflate, and which before the flatute of 14 Eliz. would have Ante c. S. 
difplaced the remainders. The forfeiture of his eflate 2 °' 
was therefore a proper . punifhment upon him for at- 
tempting to do an act inconfiflent with his tenure, and 
calculated to injure the perfon in reverfion; But the 
law will never punifh a man for doing that which is 
not inconfiflent with the nature of his eflate, and 
which may have a legal operation. Such was this 
cafe, for Richards flood in two feveral characters, 
that of tenant for life, with a remainder in tail fubfe- 
quent to that limited to his firft a'nd other fons. This 
remainder in tail was all that he fought to bar, and 
the law fays that having the immediate freehold, and 
an eflate tail in remainder in him, he has a right to 
bar it. The next thing then was, whether the reco- 
very itfelf would operate fo as to fubjedt him to a 
forfeiture, and as to this the court were unanimouiBy 
of opinion that it did not, becaufe there was a legal 
fubjeft for it to work upoii, namely, his remainder in 

tall- 
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tail. Richards was vouched and entered into thd 
warranty, not in refpeft of his tenancy for life, but of 
his remainder in tail ; and the reCompence in value is 
fuppofed to go to thofe who would have been intitled 
to his eftate tail and thofe who Hood fubfequentT to 
them, and pa fled over his firft and other fons, who 
had the firft eftate tail in them ; and as they received 
no recompence, their ellate was not difplaced or in any 
manner affefted hy the recovery j 

§ 4. The judgment in a common recovery being of 
equal force with a judgment obtained in an adverftry 
fuit, will operate as an eftoppel againft all thofe who 
are parties to it, and conclude them from averring any 
thing againft it. But a common recovery* when fuf- 
fered of an eftate tail, will not operate as an eftoppel 
againft the iflue in tail, the emainder-men, or re* 
verfioner# 

§ 5. If a tenant in tail by parchafe, under a mar* 
riage-fettlement made by his anceftor ex parte materna , 
with the reverfion in fee by, defcent ex parte materna 
fuffers a common recovery to the ufe of hhnfelf in 
fee, this eftate will defcend to his heirs ex parte 
paterna . 

5 6. Thus, where jfobn Tregonwell, being feifed in 
fee of the lands in queftion, upon the marriage of 
Mary his eldeft daughter with Francis Luttrell , by 
indenture executed in the year 1680, covenanted to- 
)$vy a fine, arid fuller a recovery to the ufe of himfelf 
for life, remainder to Francis Luttrell for life, remain* 

* der 
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der to his daughter Mary for life* remainder to the 
firft and other fon s of the faid Mary by the Paid Francis 
buttrell , remainder to the firft and other fons of the 
laid Mary by any other hufband, with remainder to 
his own right heirs in fee. \ fine was levied, and a 
recovery fuffered, to the ufes of this indenture. 

"On the death of Francis ^Luttrell, without iffue 
male, the faid Mary married Sir Jacob Banks , 'and 
had iffue by him a fon named Jacoby who, on the 
death of his father and mother became feifed of an 
eftate tail, in> the faid premifes, and of the reverfion 
in fee, etc parte materna , and in the year 1725, fuf- 
fered a common recovery in the ufual form, having 
by a deed of bargain and fale inrolled, made a tenant 
to the pracipe , and declared by the fame deed, that 
fuch recovery lhould be and enure to the ufe of him- 
felf and his heirs, and died without iffue. Upon the 
death of Jacob Banks , John Stracban entered into the 
lands in queftion, as heir etc parte paterna , and Thomas 
T regonwell brought an eje&ment againft him, claim- 
ing thofe lands as heir to the faid Jacob Banks , ex 
parte materna . The queftion was, whether this reco- 
very did or did not operate as a new purchafe, and 
thereby alter the defcent ? The Court of King's 
Bench waa of opinion that this recovery altered the 
nature of the eftate, and made it defcendible to the 
heirs ex parte paterna . 

A writ of error was brought from this judgment in 
the Houfe of Lords, and on behalf of the plaintiff in 
error, who claimed ex parte materna , it was argued, 

that 
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that the rule of law is clear, that the" eftate of one 
dying feifed by defcent ex parte materna , can defcend 
to none but the heir e# parte mattma , it being founded 
on natural juftice, that an eftate fhould go to the blood 
and family from whence it came, and where the owner 
himfelf has not thought fit to give it away from them : 
that this eftate was originally the inheritance of "Jacob 
Banks** mother and her anceftors j and therefore, if 
there had been no interruption in the courfe of de- 
fcent, it muft now defcend to the plaintiff : that the 
only interruptions infilled on were the fettlement of 
1680, and the recovery and deed of ufes in 1725. 
As to the former it was only a temporary interruption 
of the pofleffion, by the particular or partial eftates 
carved out of the fee, the inheritance being ftill left 
to defcend, ex parte materna ; and whenever thofe 
particular eftates fhould determine, whether by the 
death of the parties, of by bar or extinguifhment of 
them, the pofleffion would return to the old inheri- 
tance again : and as to the latter, the recovery and 
deed of ufes only determined, and barred the parti- 
cular' eftates, and confequently let the fee into poflef- 
fion, in the fame condition and quality as when in 
reverfion, and therefore could not alter the nature of 
the ancient ufe, or the defcendible quality of it : that 
this is clearly the cafe where a fine is levied by tenant 
in tail, who has the reverfion in fee in himfelf, it hav- 
ing been fettled, that fuch a fine extinguifhes the 
eftate tail, and lets the old reverfion into pofleffion ; 
nor is there any material difference between a fine and 
a recovery} for, fo far as their refpe&ive powers 
reach, they are both univerfaUy held to be bars of 

the 
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the particular eftates and conveyances of their own 
inheritance in fee. It is obje&sd, that a recovery not 
only bars the eftate tail but the remainders alio. But 
that diftin&ion is totally immaterial, becaufe it affects 
only the extent of the bar or extinguifhment, not the 
manner in which thofe inftruments operate ; it proves 
the recovery to be a bar or extinguifhment of the eftates 
tail, both in poffeftion and remainder, but does not 
prove it to be lefs a bar or extinguifhment of either $ 
and the bar or extinguifhment of both, by the reco- 
very, as much lets in the reverfion in fee after both, 
as a bar or extinguifhment, by fine of one, lets in the 
reverfion in fee dependant on that one only : that this 
diftin&ion could not be applicable to the cafe of a 
recovery by tenant in tail, with an immediate reverfion 
in fee to himfelf } and it would be extremely difficult 
to maintain, that in fuch a cafe the ufe would be the 
old one, and go ex parte materna j but that in the 
prefent cafe, it was a new one, only, becaufe there 
was an intermediate remainder in tail, which was 
equally, and but equally, barred with the eftate tail in 
poffeifion ; or if that fhould be admitted to be no ma- 
terial point of diftin&ion, it would be as hard to 
maintain, that if tenant in tail, with reverfion in fee 
in himfelf, descending ex parte materna , bars the eftate 
tail by fine, the refulting or declared ufe in fee to him- 
felf. would be the ancient ufe, and go ex parte ma- 
terna ; but that if the fame tenant in tail bars the fame 
eftate tail by a recovery, the refulting or declared ufe 
would be a new ufe, and go ex parte paterna : that 
it was apprehended no cafe could be cited to war- 
rant this diftinddonj and if not, reafon and equity 

pointed 
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pointed out that they ought both to have the fame 
effcS. ■ 

It is alfo objected, that a recovery is the proper con- 
veyance of a tenant in tail, with remainder over, and 
therefore operates as a grant from him j and that the 
recoveror comes in under him, in the per, as his 
grantee, and therefore as a purchafer. But this would 
be, to make the recovery operate, not as a bar to the 
particular eftates tail in poffeffion and remainder, which 
is the fenfe and language of all the books, but as a 
bar to his own reverfion in fee, which is abfurd ; nor 
indeed is a recovery, in any other fenfe, a grant from 
the tenant in tail, than as it is a common a durance, by 
which he may bar thofe particular eftates, and acquire 
or convey the fee ftmple in poffeffion : but it is not 
. le/s fuch an acquifition, if he gets it by barring the 
particular intermediate eftates, and letting his own fee 
into poffeffion, than if it could be faid to be a grant 
of the eftate tail itfelf to himfelf in fee. But whatever 
might be the cafe, where the eftate tail in poffeffion, 
together with the remainder or reverfion in others^ 

. include the whole inheritance, yet where the tenant in 
tail in poffeffion has alfo the reverfion in fee, the reco- 
very operates as a conveyance of the reverfion, and a 
bar to the intermediate eftates. A recovery is not a 
•fort of conveyance more proper to bar remainders^ 
than a fine is to bar an eftate tail alone ; nor ran fbe 
recoveror come more under the tenant in tail, or his 
eftate, or be more properly a grantee from him , of his 
eftate tail, than the conufee of a fine is tinder the 
conufor} and yet, in this latter cafe, that notion 

clearly 
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clearly does not prevent the eftate tail from merging 
in the fee. It is, however, further objected, that the 
eftate tail is continued and enlarged by the recovery ; 
but this is at beft a very inaccurate manner of fpeak- 
ing, if not unintelligible or abfurd, fince an eftate 
tail cannot continue longer than the iflue per formant 
doni ; and a fee fimple cannot with any propriety be 
called an enlarged eftate tail. The only reafonable 
fenfe of fuch expreffion, is, that the tenant in tail, by 
exerdfing the power which the law has given him, of 
barring the eftates tail, has become poffefled of the 
abfolute fee in poffeflion ; but in this fenfe it is no 
otherwife -an enlargement of his eftate, than a fur- 
render of the tenant for life to the remainder-man in 
fee, is an enlargement of the remainder-man’s eftate, 
and i§ therefore more properly an enlargement of the 
fee fimple, by finking the particular eftate, than an 
enlargement of the particular eftate, which is abfo*. 
lutely destroyed, nor does this manner of confidering 
the recovery* in the leaft injure the abfolutenefs of 
that power which the law gives the tenant in tail over 
the eftate, becaufe he acquires as much this way as 
the other, with this advantageous circumftance, that 
it keeps the eftate in its natural channel, and prevents 
the aft done for one purpofe only, from enuring to 
another, which the party never thought of, and 
which, if he had, he might, and probably would have 
avoided. 

*» Kt 

I n fupport of the judgment it waS contended, that 
Jacob Banks being tenant in tail, under the fettlement 
of 1680, by purchafe, and not defcent, the rule of 
Vol. V. I i defcent. 
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defcent, relied on by the plaintiff in error, was only 
applicable where the perfon, whofe eftate is in queftion, 
was at the time of his death feifed by defcent, and 
no way affedted or influenced the prefent queftion, if 
Jacob Banks acquired the fee by fuffering a recovery, 
as tenant in tail by purchafe : that a tenant in tail is 
confidered in law as poflible owner of the whole fee, 
viz. that the remainders and reverftons are in his 
power by fuffering a recovery, which is the adl of 
tenant in tail, and takes its effeft out of the eftate tail, 
in right of which alone he is empowered to fuffer fuch 
recovery, as he thereby acquires, in judgment of law, 
an abfolute and pure fee againft the remainder-men 
and reverfioner, although the reverfion were in a 
(Iranger; whereas, by a fine, the eftate tail is only 
extinguifhed, and barred, as againft the iffue in tail ; 
but, as to the remainder-men, 01 reverfioner, it fub* 
lifts, notwithftanding that adt, as a bafe or determin- 
able fee, on failure of iffue : it was therefore appre- 
hended, that by the recovery, which removed all 
reftraints and limitations enfuing or dependent after 
the eftate tail, the fee fo acquired by Jacob Banks, 
proceeded out of the eftate tail, and took its effedt to 
the ufe of the perfon fo enabled in law to fuffer the 
ame, as the refult of his power, in virtue of the 
eftate tail, which was gained by fettlement (i. e.) by 
purchafe, and confequently the remainders and rever- 
lions which fubfifted before the recovery were alike 
extinguiflied, and put to an end, by force and opera- 
tion of fuch recovery : that if the eftate tail, as to the 
iffue only, is confidered as barred by a recovery, and 
the old eftate in fee or reverfioo, fubjedt to the eftate 
St tail. 
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tail, is let in, and takes place as contended for by the 
plaintiff, the eoilfequence and inconvenience thereof 
Would be, that in that cafe every eftate in the king* 
dom, of which a recovery is fuffered by a tenant in 
tail, feifed alfo of the reverfion in fee, would ftill 
remain liable as affets by defcent to the fpeeialty debts 
of the anceftor, from whom it defended (for the 
eftate tail, while it fubfifts, and the bafe fee, gained 
by force of a fine, fufpends the remedy, fd long as 
there is iffue, and therefore preferves the debts,) and 
this form of conveyance, invented and long ufed to 
ftrengthen the title of pofleffors who are tenants in 
tail, would be a means of deftroying fuch intention, 
and would revive old demands to the ruin of many 
families. 

After heating Counfel on the writ of error, the 
judges (who attended according to order) were di- 
rected to deliver their opinions on the following quef* 
dons, viz. “ Whether, upon the death of Jacob 
“ Banks , the eftate in queftion did by law defcend to 

his heir, on the part of the mother or not V* And 
the judges, having taken time to confider, the Lord 
Chief Juftice of the Common Pleas delivered their 
realons at large, and concluded with their opinions. 

That the eftate in queftion, upon the death of 
* e Jacob Banks, did not defcend to his heirs on the 
♦* part of the mother/* . Whereupon it was ordered 
and adjudged, that the judgment given in the Court 
of King’s Bench ibould be affirmed. 
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§ 7. The principle upon which this cafe was, decided 
is, that by the recovery the eftate tail was converted 
into an eftate in fee; and as Jacob Banks took the 
eftate tail as a purchafer, he mull have taken the fee as 
a purchafer alfo, and confequently it defcended to his 
heirs ex parte pater 71a ; but in the cafe of an eftate 
tail by defcent, a recovery will not make it defcendi- 
ble to the heirs ex parte paterna , where it was before 
defcendible to the heirs ex parte materna , and this 
do&rine extends as well to copyhold as to freehold 
eftates. 

§ 8. It follows from the fame principle that a teco-* 
very fuffered of an ellate in fee fimple will not alter the 
nature of the defcent, 

* 

§ 9. A common recovery operates as a revocation 
of a prior devife of the lands whereof the recovery 
is fuffered, upon the fame principle that a fine has that 
effect. 

§ 10. A common recovery fuffered by a tenant in 
tail, lets in all his preceding incumbrances, and ren- 
ders valid all the ads of ownerlhip which he has 
exer riled over the ellate tail. So that if a tenant in 
tail makes a leafe not warranted by the llatute 32 H. 8. 
or acknowledges a judgment or recognizance, and 
afterwards fuffers a common recovery, it will operate 
as a confirmation of thefe charges which were before 
defeafible by the iffue ; for the recoveror acquires an 
eftate in fee fimple derived out of the eftate tail, and 
therefore all thofe ads which bound the tenant in tail 

f i will 
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will alfo bind the recoveror, who cannot aver that the 
perfon againft whom he recovered had but an eftate 
tail. It is therefore extremely dangerous for a tenant 
in tail, who has made leafes, acknowledged judg- 
ments, or incumbered his eftate tail in any other 
manner, to fuffer a common recovery, becaufe all 
thofe incumbrances will thereby become valid, and 
take place before any charge which is made on the 
lands after the recovery. 

§ ii. Although a recovery be fullered for a parti- 
cular purpofe, yet it will confirm all prior incum- 
brances. Thus, in the cafe of Goddard v. Complin , i Chan. Ca. 
the following queftion was put : Tenant in tail mort- 1 
gages for years, and afterwards, in confideration of 
marriage, fuffers a recovery, for the purpofe of fet- 
tling a jointure on his wife. Whether this recovery 
Ihould enure to make good the mortgage, it being 
only defigned for eftablifhing tfie marriage fettlement? 

It was anfwered, that if there had been no recovery, 
there could have been no jointure, nor could the wife 
have avoided the mortgage, for file was in by the aft 
of her hufband, and no fubfequent aft of the hufband 
Could have avoided the mortgage. It was alfo faid, 
that if a tenant in tail confefles a' judgment, 5s V. and 
fuffers a recovery to any collateral purpofe, the reco- 
very fhaft enure to make good all his precedent afts 
apd^ incumbrances. 

§ i a. Where a tenant in tail makes any conveyance 
qr fettlement of his eftate tail, which is not binding 
on his iffue \ if he afterwards fuffers a common reco- 

I i 3 very. 
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very, it will enure to make good the preceding con* 
veyance or fetdement, 

$ 13. Thus, where a perfon, feifed to him and 
the heirs male of his body, remainder to his own. right 
heirs, by leafe and releafe, previous to his marriage, 
conveyed his eftate to truftees, to the ufe of himfelf 
for life, remainder to the ufe of his intended wife for 
life, remainder to his firft and other fons in tail male ; 
the marriage took effect, and they had iffue a fon ; 
nineteen years afterwards the hufband fuffered a com-, 
mon recovery, and declared it to be to the ufe of A, 
B, and his heirs, in truft to fell the premifes for the 
payment of his debts ; A. B. fold the lands for the 
payment of the debts, according to the truft v repofed 
in him ; the tenant in tail died, and his fon claimed 
the lands. The court were unanimoufly of opinion, 
that the recovery enured to the ufes of the fettlement, 
and therefore that the purchafer had no title, 

§ 14. Gerard Walker the father, by fettlement on 
his marriage conveyed an eftate to the ufe > of himfelf 
for life, remainder to the firft and other fons of the 
marriage in tail. In 1733 the fon on his marriage 
conveyed part of the eftate by leafe and releafe to the 
ufe of himfelf for life, remainder to his intended wife 
for life, remainder to the heirs of the body of the. 
wife, remainder to his own right heirs. In 1746 the 
father and fon mortgaged the premifes to Henry Peach 
for i©o© years to fecure 300/,' and fuffered a common 
recovery, and declared the ufes to the mortgagee and 
then to the father for life, remainder to the fon in fee. 

Lord 
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Lord Hardwicke was clearly of opinion that thereco* 
very enured to the ufes of the fettlement of 1733. 


§ 1 5. The principle that a common recovery fhall 
operate as a confirmation of any preceding incum- 
brances created by the perfon who fuffers fuch reco- 
very, is founded in natural juftice, which forbids men 
to defeat their own contracts. But where a tenant in 
tail, with the reverfion in fee in himfelf, creates in- 
cumbrances, and his fon (on whom the eftate tail and 
reverfion in fee defcends ) fuffers a recovery, it will 
not, like a fine, operate fo as to let the reverfion into 
poffefiion, and thereby make it liable to the debts of 
his father ; becaufe the operation of a recovery is to 
deftroy all remainders and reverfions expectant on the 
eftate tail* and the fee acquired by the recoveror pro- 
ceeds out of the eftate tail. It follows, that where a 
perfon is tenant in tail by defcent, with the reverfion in 
fee in him alfo by defcent, he ought never to bar his 
eftate by fine only, but ought alfo to fuffer a common 
recovery, which will effe&ually prevent the eftate thus 
acquired from becoming liable to thc-debts or con- 
tracts of his anceftor. 
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TITLE XXXVI. 


RECOVERY. 


CHAP. XIII. 

What Perfons , EJlates, and Inter efts, are not barred by 

aReco’oery . 

$ i. Perfons tvho are not Par- § 8. EJlates Tail 'granted by the 
ties . Crown as a Reward for 

2 , FJlate precedent to that of Services. 

which the Recovery is 20. Reverjions vejledin the Crown, 
fuffered . 23. Tenants by Klegit, & c* 

6 . Executory Devi/e , 24 . EJlates held in Dower* 


Perform who 
arc not Par- 
tie*. 


Pigot 65. 


Se&ion i. 

O perfons are barred by a common recovery but 
thofe who are parties to it, and the iffue in tail, 
the remainder-men, and reverfioners, and perfons 
claiming under conditional limitations expedant on, or 
to take effed after eftates tail. Thus, if lands are 
given to a hufband and wife, and the heirs of the body 
of the hufband, remainder over, and the hufband 
alone fuffers a common recovery in which he comes 
in upon the voucher and vouches over, fuch recovery 
will bar the eftate tail, and the remainder over j but 
it will not bar the wife’s eftate, becaufe fhe is not a 
party to it.. 


§ 2. No 
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§ %. No eftates or interefts are barred by a common Eftate* pee. 
recovery, but thofe which are fubfequent in point of of^hUh th? 
limitation to the eftate of which the recovery is fuffer- ®^ :ov ^ ry § ** 
ed ; for all interefts precedent remain as they were 
before^ 


* S' 3 * Thus, although a recovery be a good bar to a Pigot 337. 
remainder for years limited, to commence after the de- 
termination of an eftate tail ; yet if fuch term be In 
mited to arife before the eftate tail, it will not be barred 
by a recovery fuffered of the eftate tail. 

§ 4. A. being tenant for life, remainder to B. in Pledgard ▼. 
tail, B. made a leafe for years, to commence after Cro. Elia. 
the death of the tenant for life. The tenant for life x>y« r 51 #- 
afterwards fuffered a common recovery, in which in Mar. 
the remainder-man in tail was vouched ; and it P ° ph * 5 
was, determined that the term for years was not 
barred by the recovery, but that the leffee nftght 
falfify it. 


§ 5. If a perfon is tenant for life, with remainder to * In ft- 204 & 
truftees to preferve contingent remainders, remainder 
to his firft and other Tons in tail male, remainder to his 
daughters as tenants in common in tail, remainder 
over : and having a daughter, he joins with her in fuf- 
fering a common recovery, it will be good againft the 
tenant for life, and his daughter, and the remainder- 
man ; but the eftates tail limited to the firft and other ' 
fons, being prior to the eftate of the daughter, and 

being 
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being fupported by the limitation to the truftees, 'will 
not be affeded by the recovery. 


tory^Dcvife. $ 6. A common recovery does not bar an executory 
Tit. 38. c.17. devife, unlefs the perfon to whom the executory devife 
is given, comes in as a vouchee. 


Eftates Tail § 8. When recoveries were eftablifhed as common 
thec'own as affu ranees, the judges determined, that every fpecies 
a Reward for 0 f e ftate tail, whether created by a fubjed or by the 
crown, was barrable by a recovery, as alfo all fuch re- 
mainders over and reverfions as were veiled in any pri- 
vate perfons ; and even where the ultimate reverfion 


Dyer 3a a. 
t Rep. 1 S» 
30. 


was veiled in the crown;” it was fully eilabliihed that a 
recovery would bar the iffue in tail and all eftates in 
remainder intermediate between the eftate tail and the 


reverfion veiled in the crown, for, otherwife, a perpe- 
tuity might have been created by limiting an ultimate 
reverfion in the crown. 


§ 9. The power thus allowed by the judges to te- 
nants in tail with reverfion in the crown, of barring 
their own iifue, was taken away by the ftatute 
34 and 35 Hen . 8. c. ao. by which it was enaded, 
fed. *. M That no feigned recovery to be had by afient 
“ of parties againft any tenant or tenants in tail of any 
“ lands, tenements, or hereditaments whereof the re- 
verfion or remainder at the time of fuch recovery 
« had ihall be in the king, fhall bind or conclude the 
** heirs in tail, whether any common voucher be had 

“ in 
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in any fych feigned recovery or not ; but that after 
* £ the death of every fuch tenant in tail againft whom 
“ any fuch recovery lhall be had, the heirs in tail may 
** enter, have, and enjoy the lands, tenements, and he- 
“ reditaments fo recovered, according to the form of 
“ the gift of intail, the faid recovery, or any other 
“ thing or things to be had, done, or fuffered by or 
** againft any fuch tenant in tail to the contrary not* 
“ withftanding,** 

Se£t, 3, And <c That the heirs of every fuch 
** tenant in tail againft whom any fuch feigned re* 
«< covery fhall be had, fha.ll take no advantage for 

any recompence in value againft the voucher nor 
ft his heirs.** 

§ 10. The object and intention of thefe a&s was* 
to perpetuate in families, thofe eftates which were given, 
or procured to be given to them by the crown, as a 
reward for fome eminent fervices, that they might be 
a perpetual teftimony of the munificence of the crown, 
and an inducement to thofe families to perfevere in 
that loyalty which was the original caufe of the gift ; 
fo that now, whenever a perfonis tenant in tail of the 
gift of the crown, and the ultimate reverfion in fee 
continues veiled in the crown, neither a line or re* 
covery, levied or fuffered of fuch eftate tail, will bar 
the iffue in tail, the remainder-men, or the reverfion 
which is veiled in the crown* 


$n. Lord 
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§11. Lord Coke has obferved, that in the conftruc- 
tion of thefe ftatutes, the judges have laid down the 
ten following rules ; “ ift, That the eftate tail mtift be 
“ created by a king, and not by any fubjett, albeit 
« the king be bis heir to the reverfion, for the pre- 
* amble fpeaks of gifts made to fubje&s, and none 
« can have fubje&s but the king ; and alfo in the pre? 
« amble it is faid, (for fervice dpne to the kings qf the 

realm), and the body of the a£t referreth to the 
« preamble, and therefore if the Duke of Lancajler 
“ had made a gift in tail, and the reverfion defcended 
“ to the king, yet was not that eftate tail reftrained by 
“ that ftatute, and fo of the like. 2dly ? If the king 
« grant over the reverfion, then a recovery fuffered 
“ will bar the eftate tail, becaufe the king had np re? 
« verfion at the time of the recovery. 3dly, If the 
“ king make a gift in tail, the remainder in tail, or 
« grant the reverfion in tail, keeping the reverfion in 
«* the crown, a recovery againft tenant in tail in pof- 
“ fefiion fhall neither bar the the eftate tail in poflef- 
u fion by the exprefs purview of the ftatute, nor, by 
“ confequence, the eftate in remainder or reverfion, 
« c for that the reverfion or remainder cannot be barred, 
“ but where the eftate tail in pofieffion is barred. 
“ 4thly, If a fubjecl make a gift in tail, the remain- 
« der to the king in fee, albeit the words of the fta- 
“ tute be (whereof the reverfion or remainder of the 
u fame, &c.) yet feeing the eftate in tail was not cre- 
« ated by a king, as hath been faid, the eftate tail 
“ maybe barred by a common recovery. 5thly, If 

“ Prince 



Title XXXVT. Recovery. Chi xiu. § f t. 

f* Prince Henry , fon of Henry the Seventh, had made 
“ a gift in tail, the remainder to Henry the Seventh in 
“ feij which remainder, by the death of Henry the 
“ Seventh, had defcended to Henry the Eighth, fo as 
M he had the remainder by defcent, yet might tenant 
“ in tail, for the caufe aforefaid, bar the eftate tail by 
l< a common recovery. 6thly, The word (remainder) 
“ in the ftatute, is no vain word, for the words of the 
“ preamble be, the king hath given or granted, or 
“ otherwife provided to his fervants and fubje&s. 
“ The word (reverfion) in the body of the aft, hath 
“ reference to thefe words, (given or granted) and 
“ (remainder) hath reference to thefe words (Otherwife 
“ provided) as if the king, in confederation of money, 
“ or of affurance of land, or for other confideration 
“ by way of provilion, procure a fubjed, by deed in- 
“ dented and inrolled, to make a gift in tail to one 
“ of his fervants and fubjeds, for recompence of fer- 
“ vice or other confideration, the remainder to the 
“ king in fee, and all this appear of record ; this is 
a good provifion within the ftatute, and the tenant 
“ in tail cannot by a common recovery bar the eftate 
“ tail ; fo it is if the remainder be limited to the king 
“ in tail } but if the remainder be limited to the king 
u for years, or for life, that is iio fuch remainder as 
“ it i| intended by the ftatute, becaufe it is of no re- 
“ mainder of continuance, as it ought to be, as it ap- 
“ peareth by the preamble, and it ought to have fome 
“ affinity with a reverfipn, wherewith it is joined. 
7thly, Where a common recovery cannot bar the 

“ eftate 
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« eftate tail by force of the faid ftatute, there a 
•* levied in fee, in tail, for lives, or years, with pro* 
“ clamations according to the ftatiites, fhall n&t bar 
the eftate tail, or the iffue in tail, where the rever* 
“ iion or remainder is in the king, as is aforefeid, by 
“ reafon of thefe words in the faid ad (the faid' reco* 
“ very, or any thing or things hereafter to be had, 
“ done, or fuffered, by or againft any fuch tenant in 
“ tail to the contrary notwithftanding), which words 
f* include a fine levied by fuch a donee, and reftrain* 
“ eth the fame* 8thly, But where a common re* 
“ covery ihall bar the eftate tail, notwithflanding 
“ that ftatute, there a fine with proclamation ihall bar 
“ the fame aifo. 9 thly, Where the faid latter words 
“ of the ftatute be (had, done, or fuffered by or 
“ againft any fuch tenant in tail), the fenfe and con* 
“ ftruftion is, where tenant in tail is party or privy to 
“ the aft, be it by doing or fuffering that which ftiould 
“ work the bar, and not by mere permiffion, he being 
«* a ftranger to the aft, as if tenant in tail of the gift 
“ of the king, the reverfion to the king expeftant, is 
“ diffeifed, and the diffeifor levy a fine, and five years 
** pais, this ihall bar the eftate tail * ; and fo if a col* 
“ lateral anceftor of the donee releafe with warranty, 

46 and 


* The only authority quoted by Lord Cole, ia fupport of this 
pofition, is the cafe of StratfieU v. Dover , TV/a. 39 ER%. which is 
Rported in 1 Cro. 595. 612.' but no judgment was given on this 
point ; and Jufticc IValmJley obferved, that if filch a doAriac were 
admitted, it would be a common mifchief, for then tenants in tail of 

the 
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ct and the donee fuffer the warranty to defcend without 
“ any entry made in the life of the anceftor, this {hall 
“ bhid the tenant in tail, becaufe he is not party or 
“ privy to any ad, either dope or fuffered by or againft 
“ him. rothly. Albeit the preamble of the ftatute 
“ extend only to gifts in tail^ made by the kings of 
“ England before the ad, {viz. hath given and grant- 
“ ed, &c.) and the body of the ad referred to the 
“ preamble (viz. that no fuch feigned recovery here- 
“ after to be had againft fuch tenant in tail) fo as this 
“ word (fuch) may feem to couple the body and the 
“ preamble together, yet in this cafe (fuch) (hall be 
“ taken for fuch in equal mifchief, or in like cafe ; 
“ and by divers parts of the ad, it appeareth that the 
“ makers of the ad intended to extend it to future 
<* gifts, and fo is the law taken at this day, without 
“ queftion.” 

$ 1 2. As thefe ftatutes deprive tenants in tail of the 
gift of the crown of all power of alienation, the judges 
have conftrued them ftridly j and it is obfervable, that 
an eftate tail of this kind is now the only perpetuity 
which can poffibly be created. 

f 

§ 13. It was formerly ufual for perfons who were 
feifed of eftates tail of this kind, to procure the con- 
fent of the crown to alienate them which was com- 


the gift of the crown might get themfelvts difleifed, in which cafe, a 
fine levied by the difleifbr, would bar the iftue. Vid; i Sid. 166. 
I Roll. Rep. 171. 


monly 
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monly effe&ed in this manner ; the crown conveyed 
the reverfion to a fubjedt, either in truft for itfelf, of 
for the tenant in tail, by which means a fine or teco- 
very was a good bar of the eftate tail, according to 
Chef- the fecond rule laid down by Lord Coke* Thus it 
Cafe, was held by all the judges, that if the king made a 

Hard. 409. gift in tail, referving the reverfibn to himfelf, and af- 
terwards permitted the tenant in tail to fuffer a common 
recovery, by granting the reverfion to a ftranger, in 
truft, to reconvey it after the recovery was fuffered, it 
would bar both the eftate tail and the reverfion, be- 
oaufe the reverfion was once fevered from the crown, 
by which means the privity of eftate was deftroyed ; for 
the intention of the ftatute was only to reft rain com- 
mon recoveries, where the reverfion always continued 
in the crown without any alteration. But, lince the 
ftatute 1 Ann, ft. 1. c. 7. f. 5. this mode of evading 
thefe adls is effectually prevented, the crown being re* 
(trained by that ftatute from alienating its poffeffions 
for a greater eftate than three lives, or twenty- one 
years. 

§ 1 4* No alteration in the limitations of an eftate tail, 
whereof the reverfion continues in the crown, will 
enable the tenant in tail to bar his iffue or the 
reverfion. 

Eyton^and §15. Thus, in the cafe of the Earl of Derby , one 
T * Raym queftions was. Whether an eftate tail, granted 

2 Co. by Richard 3. to the Derby family, as a reward for 

i Show. 1 04* Services, which by a private a& of the .4 Jac. 1. was 
sir t. Jones limited 

* 37 - 
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limited to the heirs-males of the family, in a different; 
manner from that in which it had been limited by the 
letters patent, the reverfion ftill continuing in the 
crown, was within the protection of thefe ftatutes ? 

And the majority of the judges in the Exchequer , Wdfon 
Chamber were of opinion, that, nptwithftanding the Rc P* * 75 * 
alterations made by the private a£t of parliament, as 
they were all within the compafs of the old intail, and 
as the reverfion ftill continued in the crown, the 
eftate was within the protection of the 34 and 35 
Hen. 8. 


§ 16. If a perfon conveys lands to the crown, with 
an intent that the crown fhould reconvey them to the 
fame perfon in tail, referving the ultimate reverfion to 
the crown, fuch an eftate will not be within the pro- 
tection of thefe ftatutes. 

§ 1 7. Thus, where William Earl of Derby conveyed John fan v. 
lands to truftees, to the intent that they fhould convey 
the fame to queen Elizabeth, her heirs and fucceffors, 1 1 Mod. 304. 
that the Earl of Derby might accept of a grant from 3 Sh ° W ‘ * Q4 ' 
the crown of the fame lands, to him and the heirs- 
male of his body, leaving the ultimate reverfion in the 
crown, which was accordingly done. It was deter- 
mined, that this eftate tail was not within the protec- 
tion of thofe ftatutes, it being a fraudulent contrivance 
to create a perpetuity. 

§ 18. No eftate tail granted by the crown, will fall 
tinder the protection of thefe ftatutes, unlefs the grant 
appears to have been made as a reward for fervices. 

Vol. V, ’ Kk S' 9- Thus, 
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Perkins v. - S 1 9* Thus, where it was found by fpecial verdift, 
f Black. R. - that one William Dexter , being tenant in fee of the 
4Burr 2223 P rem if es > enfeoffed Henry Earl of Derby , afterwards 
king Henry 4. to hold to him and his heirs. After- 
wards the king, by letters patent under the duchy feal 
of Lancajler , 7 Hen. 4. reciting the faid feoffment, and 
that Margaret the wife of John Milton was grand- 
daughter and heir of William Dexter, and that Milton 
and his wife had petitioned the king to be fully re-en- 
feoffed thereof ; nous voulantz cele parxie foit fait, ceo 
que loy, bone foy, ct confcience demandent, have of our 
efpecial grace, given and granted to the faid John 
Milton and Margaret his wife, and the heirs of the 
body of the faid Margaret, the faid premifes to be 
holden as of the king and his heirs, dukes of Lan- 
cajler, as of the duchy of Lancajler in chief for ever, 
with reverfion to the king and his heirs, dukes of Lan- 
cajler, on failure of iffue of the faid Margaret . The 
queftion was, Whether the intail created by the letters 
patent of Hen. 4. with the reverfion to the king in fee, 
was, under all its circumftances, fuch an eftate tail as 
was protected from being barred by a common reco- 
very, by virtue of the ftatute 34 Hen. 8. c. 20.? It 
was infilled for the plaintiff, ill. That no ellate was 
intended to be protected by that llatute but fuch as had 
... been given or provided by the king in reward of fome 
fpecial ferviccs, becaufe the preamble of the aft fpeaks 
only of ellates granted upon fuch conliderations. 2d, 
That this grant appeared upon the face of it, to be 
merely a rellitution of what belonged of right to the 
grantees ; an aft of juftice, and not of bounty in the 
king ; ceo que loy , bone foy, et confidence demandent j 

• for 
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for which purpofe, it muft be fuppofed, either that a 
legal title fubfifted in the grantees, paramount to the 
title of king Henry 4. by means of fome condition or 
defeazance annexed to William Dexter's feoffment to 
the Earl of Derby , or that Dexter and his heirs had an 
equitable right, and that king Henry 4. when Earl of 
Derby , was*merely a feoffee to ufes. To this, it was 
anfwercd for the defendant, ift, That if the words of 
an enacting claufe are wider and more extenfive than 
the preamble, the preamble Ihall not narrow and con- 
fine them ; that though the principal purvieu of the 
aft was, to proteCt fuch eftates tail as were granted for 
fervices done, yet this was not the only reafon. The 
diminution of the king’s feodal rights was alfo exprefsly 
alleged as another reafon, which would happen oftener 
by cutting off intails, and thereby preventing infancies 
and wardships. That if fervices were indifpenfably 
neceffary to bring a grant within the protection of the 
ftatute, the law would, at this diftance of time, pre- 
fume them. That in the ftatute of fines, 32 .££?». 8. 
c. 36. there is the fame protection of eftates tail, the 
reverfion of which is in the crown, and in pari materia 
both ftatutes fhould be uniformly conftrued ; that in 
1 And . 140. and 1 Infl. 373. whe.re this ftatute is fully 
explained, not a word appears, to prove that fervices 
muft be ftated in the grant. 2d, That an intail which 
had lafted three hundred and fixty years under the pro- 
tection of this ftatute, ought not now to be fhaken by 
prefumptions and conjectures. Its having been fo long 
unbarred, gives a prefumption, that the owners knew 
it . was unbarrable. The fir ft attempt to alter the intail 
was in 1652, when there was no king in being, and 

K k 2 - all 
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all the erown lands* as well in reverfion as in poffeffion, 
were veiled in truftees for Tale ; and if the reverfion is 
once out of the crown* the protection is gone. 3d, 
That there was no ground to fuppofe a condition or 
defeazance annexed to Dexter* s feoffment ; as the 
feoffment is recited, and no mention made of any de- 
feazance or condition. 4th, That fuppofihg the Earl 
of Derby a feoffee to ufe, which was not proved, ftill 
the grant of Henry 4. was free and gratuitous j for as 
the law of ufes then flood, before the ftatute 1 Rich. 3. 
c. 5. if the king, when a private man, was feifed to 
an ufe, upon the affumption of the crown, the ufe was 
extinguifhed, and the king became abfolute owner of 
the eftate. To re-grant it to the feoffor might be ge- 
nerous and honourable, but was (legally fpeaking) 
gratuitous. But it could not be the execution of a 
ufe, becaufe the king only grants an eftate tail, referv- 
ing the fee to hirnfelf ; makes it a tenure in capite , and 
to be holden of the duchy of Lancajler , which is quite 
incompatible with the idea of the Earl of Derby * s 
being merely a feoffee to ufes, which muff have been 
executed in the fame plight, as when the original 
feoffment was made. 

Lord Mansjield . — ** It is certain that the preamble 
“ of a ftatute cannot reftrain the enabling part of it, 
“ where the enacting part is clearly larger than the 
“ preamble. But in this cafe, the eftates mentioned 
“ in the enading part, clearly refer to thofe in the 
“ preamble, by the word fucb , which runs through 
“ the whole. It muft therefore be admitted, that, in 
** order to obtain the protection of the ftatute of 
fx “ Hen. 8. 
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* 8. the eftate tail muft be of the gift or provifton 

“ of the king, by way of reward. As for the fervices, 
“ which are the confi deration of fuch gift, thefe muft:, 
“ at a diftance of tfme, be prefumed, and need not be 
“ proved. To take it out of the ftatute, you muft 
w Ihew that it is not of the gift, or provifion of the 
M king. And, in the prefent cafe, it is plainly not fo, 
“ upon the face of it. The petition is founded upon 
“ no other confideration, than that Elizabeth Milton 
“ was coufin and heir of Dexter , who enfeoffed the 
“ Earl of Derby . No merits are mentioned, notwith- 
“ ftanding the ftatute 4 Hen. 4. c. 4. was then recent. 
“ The king himfelf ftates, that he was bound to make 
<e the grant by law, good faith , and confcience. What 
“ the circumftances of the fact were, cannot now be 
Ci difcovered; whether a defeazance, a condition, or 
“ an ufe, or any thing elfe. Nor is it material to 
<£ know. It is enough, that the Icing has recited ge- 
nerally, that he was bound to do it. It cannot, 
“ therefore, be a gift. As to the objection, that the 
** king granted only a particular eftate, and kept back 
the fee, that might be all he was bound to do. Nor 
<c can we reafon very concluftvely from the conduct of 
“ fuch a prince as Henry the Fourth. He might pof- 
(t fibly do only half juftice. S'uch things have hap- 
t( pened in later times. Lord Anglefey, after the Re- 
<e ftoration, was obliged to reftore the eftates he had 
got during the rebellion in Ireland ; yet many of the 
“ poor owners were glad to compound, and take 
“ leafes for 99 years, inftead of the fee. Upon the 
“ whole, as the eftate was not of the king’s gift, I 
think it not within the protection of the ftatute, and 

K k 3 “ therefore 



5©* Title XXXVI. Recovery. Ch. xiii. § 19—21. 

ct therefore the recovery is good.§ ** Mr. Juftice Tales 
was of the fame opinion, and faid, the court would 
not ftretch to enlarge the interpretation of a ftatute, 
which prohibits the natural right of alienation by tenant 
in tail. 


Reverfions 
vetted in the 
Crown. 
Pigot 85. 
Neale v. 
Wilding, 

1 Wilf. R. 
275. 


§ 20. Before the ftatute de Donh , when the king 
created a conditional fee, there remained nothing in 
the crown but a bare poffibility, and if the donee had 
iifue, and afterwards aliened, the king’s poffibility was 
barred as well as that of the fubjeft. After the ftatute 
de Denis had turned that poffibility into a reverfion, 
and after common recoveries were allowed to be com* 


mon affurances, and to bar remainders and reverfions, 
it became a queftion how far a recovery could bar a 
Plowd. 553. remainder or reverfion vefted in the king ; and it was 
determined by the judges, that though a recovery fuf- 
fered by a tenant in tail barred the eftate tail, yet it 
would not affeft any intereft which the king had in the 
remainder or reverfion ; as they did not venture to 
aflert that the crown could be deprived of any part of 
its revenue, under pretence of a recompence in value, 
which was merely imaginary. 


Pigot 85. 


§ 21, Mr. Pigot fays, it is vexata quejlio how far at 
common law a remainder vefted in the king, was de- 
vefted by recovery and difcontinuance, but he after- 
wards admits, that neither a fine nor recovery can 
deveft any eftate in remainder or reverfion out of the 
king. He then fays, that if a recovery be on good title 
againft tenant in tail, and the king has the remainder 
by a defeasible title, there it ffia.ll deyeft the remainder 

out 


FJowd. 553, 
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out of the king, and reftore and remit the right owners. 

This pofition is founded on the determinations in Wife- 
man 1 % cafe 2 Rep. 1 5. and Cholmeley * s cafe id. 50. where 
the court determined, that the limitation of the rever- 
iian to the crown was void, and, therefore, that fuch 
reverfion was barred by a recovery ; but it was admit- 
ted, that if the reverfion had been veiled in the crown, 
it could not have been barred. 

§ 22. The only mode of acquiring a good title to Vide 30G. 3. 
an eftate tail, whereof the reverfion is in the crown, is c ' *** 
by an a £t of parliament, enabling that the reverfion 
ihall be divefted out of the crown and veiled either 
in the tenant in tail, or in fome other private perfon, by 
which means it becomes barrable by a recovery. 


§ 23. By the ilatute 21 Hen. 8. c. 15. it is enafled, 
that no eftate held by ftatute-merchant, ftaple, or 
elegit, ihall be barred by a common recovery. 


Tenants by 
Elegit, & c. 


§ 24. By the ilatute 1 1 Hen. 7. c. 20. no eftate held Mates held 
, . , . . . 11 1 in Dower, icc ( 

by a woman m dower, or as a jointure,, ran be barred Ante ch. 8. 

by a recovery fuffered by fuch woman . **• 


K k 4 


TITLE 
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Writ of 
Error. 

Fines ch. 14- 
f. 1. ‘ 


Id. f. 3. 


TITLE 

RECO 


CHAP 

How -Recoveries may 

$ I . Writ of Error , 

4. Who may bring this Writ . 

IO. No Averment againjl the Re - 
cord, 

15. The Parol does not demur for 
Infancy . 

17. There mujlle a Writ of Sc ; re 
Facias 


XXXVI. 

VERY. 


XIV. 

reverfed or faljijied, 

20. A Rckafe of Errors from the 
Common V ouchee not good \ 
22. Writs of Error mujl be brought 
1 within Twenty Tears • 

25. Cf f alfify ing a Recovery . 

30. A Tenant for Tears may 
faj/ify. 

33. Courts of Equity. 


Se&iou 1. 

'-pHE judgment obtained in a common recovery, 
being a matter of record, and fimilar in almoft 
every refpedt to a judgment given in an adverfary fuit, 
can only be reverfed by a writ of error. 

§ 2. A writ of error to reverfe a common recovery 
muft be brought in the Court of King’s Bench, unlefs 
the error is in the procefs, in which cafe it may be 
reverfed in the Court of Common Pleas. 

§ 3. By the flat. 34 and 35 Hen. 8. c.,26. f* 113. it 
is enacted that all judgments given at the Great 
Seflions in Wales , fhall be redrefled by writ of error 
returnable in the Court of King’s Bench in England. 


S 4* No 
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$ 4. No perfon has a right to bring a writ of error 
for the purpofe of reverfmg a common recovery, un- 
lefs he had an immediate intereft in the lands, whereof 
the recovery had been fuffered. 

§ 5. Thus where a writ of error was brought in the 
Court of ICing’s Bench to reverfe a common recovery, 
and judgment was obtained thereon ; but it appearing 
afterwards that the plaintiff in error had no immediate 
title to the lands, there being a remainder-man before 
him, the court reverfed their former judgment of 
reverfal. 

§ 6. The right to bring a writ of error defcends to 
the perfon to whom the land would have defcended in 
cafe the recovery had not been fuffered. 

§ 7. Thomas Henningham being feifed to him and 
the heirs-male of his body, had iffue Henry and three 
daughters by his firft wife, and Arthur and two other 
fons by his fecond wife. Upon the death of Thomas 
Henningham , Henry his eldefl fon entered, and fuffered 
a common recovery, and afterwards died without iffue. 
Arthur the fecond fon brought a writ of error to re- 
verfe this recovery, to which it was obje&ed that he 
was only of the half blood. The court however deter- 
mined that the right to bring a writ of error defcended 
to the perfon who would have been intitled to the land, 
jf no recovery had been fuffered. 

§ 8. In the cafe of Sheepshanks v. “Lucas which has 
been already ftated, an objection was made to the writ 

of 
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Who tnay 
bring this 
Writ. 


Anon. 

5 Mod. 396- 


Henningham 
v. Windham, 
1 Leon. 26s. 


Ante eh. e. 
f. 14. 7 

t Burr. 41 
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of error, becaufe the plaintiff did not fhew how hi?, 
title arofe. But the court faid, that a complete title 
need not be fet forth in a writ of error j it was only 
required of the plaintiff in error to fhew the connec- 
tion and privity between the perfon againft whom the 
recovery was had, and the perfon who brings the writ 
of error j for it was not like a proceeding to try the 
right of land, or to recover the land itfelf. 


Marquis of 

Winchefter's 

Cafe, 

3 Rep. 1. 


§ 9. The right of bringing a writ of error to reverfe 
a common recovery does not pafs to the crown on an 
attainder for high treafon. A tenant in tail fuffered a 
common recovery, the remainder-man was attainted of 
treafon and executed ; and by Aft of Parliament for- 
feited to the king all his manors, &c. reverfions, re- 
mainders, ufes, poffeffions, offices, rights, conditions, 
and all other his hereditaments. The recovery being 
erroneous the king brought a writ of error to reverfe 
it. Adjudged that the writ was not given to the king 
by any words in the aft of forfeiture, the party having 
no right of entry, but only a right of aftion which 
did not pafs by thofe general words. But admitting 
the writ of error had paffed to the king by the words 
of the aft, yet it would not pafs from him to a patentee 
by a general grant of the manor cum pertinentiis , and 
of all the intereft, claim and demand therein, notwith- 
standing the claufe de fpeciali gratia . For if the king 
could grant it, it muff be by virtue of his prerogative 
(for no common perfon could do it) and then it ought 
to be by exprefs and precife words, 


§ 10, The 
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* 

$10. The errors affigned in a recovery may either 
be in fa&, or in law ; but nothing can be affigned for 
error in a common recovery which contradicts the 
record; it follows from this principle that no incapa- 
city in a vouchee can be affigned for error, where he 
appeared in perfon; but if a vouchee appears by 
attorney, an averment may then be made, either that 
fuch vouchee died before the day on which judgment 
was given, or that he laboured under fome perfonal 
difability which rendered him incapable of fuffering a 
comffion recovery. 

§ 11. Thus in the cafe of Wynne v. Wynne , one of 
the queftions was, whether the plaintiff in error was 
not eitopped to affign the death of the vouchee to 
have happened on the 10th of May, which was before 
judgment, when it appeared upon the face of the 
record, that ffie appeared by attorney on the return 
day of the writ of fummons which was the 16th of 
May. The court were clearly of opinion that the 
death of the vouchee before judgment, was not con- 
trary, but a matter collateral to the record, and pro- 
perly affignable for error, and triable by a jury ; for 
all the record faid was, that the vouchee appeared by 
her attorney ; it did not fay any thing of her aftual 
exiftence at the time, but put a matter in iffuC, which 
was properly triable by the country. 

§ 1 2. In a writ of error to reverfe a common reco- 
very, the error affigned was, that the vouchee was 
within age and appeared by attorney. All the court 

agreed 


S°7 

No Averment 
again ft the 
Record. 
Tit.35.ch2. 

r. 54. 


Ante, ch. 5. 
f. 13. 

1 Wjlf. Rep. 
4 *- 


Holland v. 
Dauntzey, 
Cro. Eliz. 
739 ’ 



S°9 


Ante eh. 8. 
f. 9. 


Vide the 
Appendix. 


The Parol 
demurs for 
Infancy. 


Aland v. 
Malone, 

Fitz. R. 1 14. 


rhere muft 
fee « Writ of 
Scire Facias. 
Lord Pem- 
broke’s Cafe, 
Hep* T envp# 
Holt 614. 
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agreed that this drcumilance might well be afiigned 
for error after the death of the vouchee. 

1 

§ 13. So in the cafe of Stokes v. Oliver an averment 
was allowed, that the vouchee, who appeared by attor- 
ney, was an infant, and the recovery was reverfed. 

§ 14. No cafe has arifen where an averment of 
ideocy has been made againft a vouchee who appeared 
by attorney, but in a late cafe which was determined 
in the Houfe of Lords in Ireland Juch an averment 
was held to be good, and not contrary to the record, 

§ 1 5. In a writ of error to reverfe a common recor 
very the parol lhall demur for the infancy of the 
tenant. 

§ 16. In a writ of error of a judgment in the King’s 
Bench in Ireland , the cafe was that in a writ of error to 
reverfe a common recovery the defendant pleaded that 
he was an infant and prayed that the parol might 
demur. To this the plaintiff' demurred, and judgment 
was given that the parol fhould demur. The judg- 
ment was affirmed. Note, to the writ of error in this 
court, the defendant again pleaded his infancy and 
prayed the parol might demur, which was difallowed. 
Hon datur cnint exceptio ejufdem rei cvjus petitur dif- 
folutio. 

$ 17. A recovery ought not to be reyerfed, unlefs 
writs of feire facias are iffued againfb the terre-tenants 
and the heir j becaufe the errors in a recovery ought 

not 
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not to be examined until all the parties interefted in 
fupporting it, be before the court. 

§ 18. The ifiuing writs of fcire facias to the terra- 
tenants is not deemed to be ex necejfitate juris , but only 
discretionary in the court. 


§ 19* Thus on a motion in the Court of King’s Kingfton v. 

Bench to fet afide a judgment of reverfal of a common ^show^o, 

recovery on a writ of error brought there, becaufe 2d Edit * 

, . . - . , 3 Mod. t >9* 

there was no fare facias to the terre-tenants. It was 

Strongly debated and on all hands agreed to be very 

inconvenient, that a fcire facias Should not be to the 

tenants, for otherwife a purchafer might be deprived 

of his affurance without notice. There was urged 

that the terre-tenant cannot be party to the writ of 

error. That they had a record exemplified of the 

reverfal. That the reverfal was in 35 Car. 2. That 

the want of a writ of fcire facias mull be error either 

in law or in fa£t, it would not be error in law, for 

that muft appear upon the record itfelf, which it did 

not here. It could not be error in fad, becaufe there 

was no neceflity for fuch a writ, it was only difere- 

tionary in the Court and not ex necejjiiate juris. The 

Court was of opinion that the awarding writs of fcire 


facias to the terre-tenants was diferedonary. And in 
a fubfequent cafe Lord Mansfield faid that by the 
eftabliShed mode of proceeding there muft be a fcire 
facias againft the terre-tenants, otherwife it is an irre- 
gularity, but no more. 


Hall and Ux. 
v. Woodcock, 
t Burr. 359. 


5 so. A relcafe 



A Releafe of 
Errors from 
the Common 
Vouchee not 
good. 

Lord Norrice 
v. Marquis of 
Winchtfter, 
Cro. Eliz. 2. 


Writs of 
Error mufl be 
brought 
within 20 
Years. 
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§ 30. A releafc of errors from the common 
vouchee cannot be pleaded in bar of a writ of error to 
reverie a common recovery. 

$ ai. In a writ of error to reverie a common reco- 
very the defendant pleaded a releafe of all errors by 
the laft and common vouchee. It was refolved by all 
the Judges that fuch releafe could not be pleaded, for 
the common vouchee is put in only for form, and in 
truth he renders nothing, and therefore it is againft 
reafon that his releafe fhould bar others that have the 
lofs, and are entitled to have remedy by the reverfal 
of the judgment. 

§ 22. By the ftatute 10 & 1 1 W. t,. c. 4. reciting 
that fines, recoveries, and judgments, were reverfible at 
any time without reftraint or limitation for any error 
or defeat which happened therein, by the ignorance 
or careleffnefs of clerks, and fometimes by unavoid- 
able accidents, it is enabled, § 1. “ That no fine or 
“ common recovery, &c. ihall be reverfed or avoided 
“ for any error or defeat therein, unlefs the writ of 
“ error or fuit for the reverfing of fuch fine, recovery, 
“ &C‘ be commenced or brought and profecuted with 
“ effedt within twenty years after fuch fine levied, or 
(C fuch recovery fuffered. § 2. Provided always that 
“ if any perfon who Ihall be intitled to any fuch Writ 
“ of error as aforefaid Ihall at the time of fuch title. 
“ accrued be within the age of twenty-one years or 
“ covert, non compos mentis , imprjfoned or beyond the 
“ fcas, then fuch perfon, his or her hears, executors 
“ or adminiftrators (notwjthftanding the faid twenty 

5t “ years 
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“ years expired) (hall and may -bring his, her, or their 
<c writ of error for the reverting any fuch fine, reco- 
“ very, &c. as he, fhe, or they might have done in 
“ cafe this a£t had not been made, fo as the fame be 
“ done within five years after his or her full age, dif* 

“ coverture, coming of found mind, enlargement out 
“ of prifon, or returning from beyond the feas, or 
“ death, but not afterwards or other wife/* 

§ 23. In confequence of this ftatute a writ of error 
to reverie a fine mull be brought within twenty years 
after the fine has been levied, and not within twenty 
years after a title has accrued ; for the time when the 
fine was levied is the period from which the twenty 
years are to be reckoned. 

§ 24. A writ of error was brought 19 Geo. 2. to Lloyd*, 
reverfe a common recovery which was fuffered in ^slra^ij [57 
5 Ann. The defendant pleaded this ftatute in bar, 
the writ of error not having been brought within 
twenty years after the recovery was fuffered, to which 
it was anfwered that the plaintiff’s title did not accrue 
until the death of one of the vouchees without iffue 
in the year 1739. — After fcvcral arguments the court 
determined that the writ of error did not lie ; becaufe 
the ftatute 1 o & 1 1 W. 3. was made to quiet poffef- 
* fions, and to fix a certain period beyond which fines 
and recoveries fliould not be impeached, for the words 
of the ftatute are exprefs, “ twenty years after fuch 
“ fine levied or recovery fuffered.§ ** And it has not 
the words which are in the ftatute of fines, viz. after 
the, title accrued. The terminus a quo is the time 

when 
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when the recovery is fuffered, and if that was once 
exceeded, there would be ho knowing where to flop ; 
a reverfioner after an eftate tail which had fubfifted 
above a century might upon this principle be allowed 
to reverfe a common recovery, whereas perfons in 
reverfion were never the objects of the legiflature's 
care. It was fufficient that they had a chance of the 
reverfions veiling with the twenty years, in which cafe 
they might bring a writ of error but not afterwards. 

Of falsifying § 25. As a common recovery can only be reverfed 

a Recovery. |-,y a wr jt of 'error or fome 'proceeding of a fimilar 
nature, to which none are intitled but thofe who have 
an immediate intereft in the lands ; the law allows all 
ftrangers whole interefts are affe£ted by a recovery to 
fallify it. 

p*. 77 . It is laid down by Booth in his Law of Real Actions, 

P.g«t ij 6. that 

a recovery may be falfified feveral ways. 1. By 
entry and pica. 2. By aflion. 3. By a&ion and plea, 
and 4. By plea only. 

§ 26. By entry and plea, when the party's entry is 
not taken away by the 1 ecovery and he brings an 
afiife, and the iecovery is pleaded againft him, then 
he pleads matter to avoid the recovery. It follows 
from thefe principles, that a common recovery may 
be invalidated on a trial in ejectment ; for if a reco- 
very is given in evidence and fet up by way of defence^ 
the plaintiff may Ihew any defeat in the recovery, and 
if the court is of opinion that the recovery is void 

and 



Title XXXVL Resovery. Cb. xiv. § 26—29. 5* J 

Bsd the plaintiff intitled to recover, fuch- recovery is 
completely falfified as to that action. 

§ 27. Thus In the cafe of Sir Butler Wentworth , t Vtze 7403? 
which was tried at the bar of the Court of Common * ■^•3*3* 
Pleas in Mtcb.Term 1744, evidence of weaknefs of 
underftanding was admitted to invalidate the deed, by 
which a tenant to the preecipe was made for the pur- 
pofe of fuffering a common recovery, and the effect 
of the recovery was by that means defeated/ 

1 

$ 28. So in the cafe Jones , ex dent., Hale v. Cave 9 

tried at Hereford at the Lent Affizes 1765, by Sir 
John Eardley Wilmot \ evidence was admitted to prove 
the weaknefs of undemanding of the vouchee in a 
common*-recovery, who appeared by attorney, and the 
recovery was by that means invalidated. A motion 
was made the next term for a new trial, on account vide 
of mifdire&ions of the judge, and it was contended A PP endl ** 
that fuch evidence ought not to have been admitted ; 
but the motion was refufed.* 

ft 

§ 29. A recovery may, alfo be falfified by a&ion Booth 
and plea, when the entry of the party that has right 6 Rep. 8 
is taken away by the recovery, and upon a real a&ion 
brought, the recovery is pleaded in bar of his right. 

This may be falfified by plea. 


# The cafes of Dormer v. Parhhurft, GocJ title v. Duke of 
Chandot, and Taylor v. Horde , which have been Rated in the 
former part of this volume, are inftances of recoveries falfified in 
eje&ment. x 

Vol. V. L 1 
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§ 30. By the Common Law, if the tenant of tfa 
freehold had fuffered a common recovery* it Operated 
as a good bar to all terms for years derived out of 
the freehold } for the perfon who recovered the - lands 
was fuippofed to come in by a title paramount, fo that 
he was not bound by the leafes of the perfon again# 
whom he recovered : befides, a termor For years could 
not in any cafe falfify a common recovery. 

§ 31. By the ftatute of Gloucejier^ t Edw. 1. c. 1 if 
a remedy was given to the leflee for years, by way of 
receipt and trial, whether the recovery was upon good 
title,' or by way of collufion ; and in cafe it appeared 
that the recovery was by collufion, then the lelfee 
for years was permitted to enjoy his term, and the 
execution was ftaid until the determination of the 
term. 

§ 32. The operation of this ftatute not having been 
found fufficiently extenfive, another aft was made 
21 Hen. 8. c. 15. whereby it Was provided that a 
tenant for years might falfify a feigned recovery had 
againft the perfon in reverfion, and that no eftate 
held by ftatute merchant, ftaple, or elegit, fliould be 
avoided by means of any feigned recovery .- 

§ 33. Ahhough a common recovery Can only fa 
reverfed by the Court of Common Pleas in the fir# 
inftance, and by the Court of King’s Bench upon a 
writ of error from the Court of Common Pleas, yet 
the Court of Chancery can, in faft, invalidate a com* 

meat 
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toon recovery, where it appears to havebeen obtained 
by fraud or impofidon, by compelling the recoveror 
to convey the eilate to the perfon who ul intitled ip 


equity 1 to have it, or. by declaring the recoveror to be Tift 3 c. 

JA, £ 

a trufiee for fuch perfon; * ** 


§ 34. Where a perfon who was deaf and dumb Ferres v. 

Ferres 

fuffered a common recovery of intailed lands, affifted 2 Ab.Eq. 
by his uncle, and then fettled the fame to certain 
ufes. Upon the circumftances of the cafe it appeared 
he had done nothing but what in conference he ought 
to have done, yet being under thefe circumftances* 
the Lord Chancellor faid he ought to be taken care of 
in equity, and it appearing that the uncle was con- 
cerned in point of intereft, the fettlement was fet 
afide. But had he been affifted by an able and faith- 
ful relation that was not interefted, equity would not 
have relieved him in fo reafonable an aft as this ap- 
pears to be. 


S 35* A Court of Equity will aifo reftrain the 
Operation of a common recovery to thofe purpofes for 
which it was intended, and will not allow it to have & 
more extenftve effefh 


§ 36. Where a father oh his fon*s marriage, by Stanhope v; 
leafe and releafe conveyed , lands to truftees and their 
heirs, to the ufe of the father for life, remainder to 435* 
his wife for life, remainder to the fon for ninety-nine 
years, if he (hould fo long live, remainder to truftees 
during his life to fupport contingent remainders, re* 

L 1 a mainder 
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mainder to the foil’s intended wife for life for her 
Jointure, remainder to the firft Mid every Other fon of 
that marriage in tail male, remainder to the daughter 
or daughters of that marriage and the heirs of their 
bodies, till they fhould, out of the rents, iflues and 
profits, have received 3000 /. remainder to the heirs 
of the body of the fon, remainder to the fecond fon 
of the father, and to his firft and other ions, remain* 
der to the right heirs of the fon for ever. The mar- 
riage took effeft, and they had only two daughters, 
who being in poffeflion after all the other eftates 
determined, which were precedent, fuffered a recovery 
to the life of themfelves and their heirs; and one 
queftion in this Cafe was, whether by this recovery 
the remainders were not barred. And it was argued 
that they Were, becaufe the primary intention of this 
limitation was to make them tenants in tail, and the 
railing of the 3000/. was but a fecondary intention 
thereof, and when they being fo tenants in tail, fuf- 
fered a recovery, this barred their eftate tail, and the 
remainders depending thereon ; but the Lord Chan- 
cellor was clear of opinion, both upon the firft fpeak- 
ing to it, and the next day after, that this was but in 
the nature of a fecurity for the 3000 /. and though 
the recovery barred the eftate tail and remainders at 
law, yet the daughters were but in the nature of 
truftees (after the 3000 /. rafted) for thofe in remain- 
der ; that before the recovery they had but an eftate 
tail for their fecurity for that fum ; that after the 
recovery they had the fee Ample ; but ftill the fame 
in a Court of Equity was but a fecurity till that money 
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was raifed ; that thofe in the remainder had the 
equity of redemption in the fame manner as the per* 
fon who made that fecurity would have had if no 
fuch limitation in remainder had been j that therefore 
they might at any time, by paying off that 3000/. 
determine the eftate of the daughters, and then the 
daughters would be but truffles for then;, 
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APPENDIX to Title XXXVI, 

RECOVERY. 

HOUSE of LORDS of Ireland, 1785, 


Quftavus Hume Efquire, Plaintiff in Error* 
Iffilliam Burton JZfqvire, Defendant in Error , 


A WRIT of error was brought in the Court of 
King’s Bench in Ireland, to reverfe a common 
recovery, fuffered by Nicholas Earl of Ely in 1767, in 
which he appeared by attorney, (having acknowledged 
a warrant of attorney before the Lord Chief Juftice of 
the Common Pleas for that purpofe) : and the error 
aligned was, that the Earl of Ely was of unfound 
mind. Iffue being found upon this fa£t, the plaintiff 
in error offered to produce evidence of the incapacity 
of the faid Earl ; but the counfel for the defendant in- 
lilted, that the acknowledgment of the warrant of 
attorney before the Chief Juftice was a judicial a ft and 
matter of record, and was conelufive evidence of the 
faid Earl’s fanity. The court was of opinion, that the 
evidence could not be admitted. A bill of exceptions 
was tendered, and a writ of error brought in the Houfe 
of Lords of Ireland , where the following queftion was 
put to the judges ; “ Whether, in a cafe where the 
** vouchee in a common recovery appears by attorney, 
** the caption of the warrant of attorney, appointing 

** fuch 
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ft fuch attorney, appearing upon the record to be taken 
“ by the Chief Juftiee of the Common Pleas out of 
“ court, was conclufive evidence of the capacity of 
♦* fuch vouchee, as to the foundnefs of his mind to 
,s make fuch attorney and to fuffer fuch recovery ?’* 

The judges were divided: but the majority were of 
opinion, that the caption of the warrant of attorney, 
appearing on the record to be taken by the Chief Juf- 
tice out of court, was not conclufive evidence of the 
capacity of the vouchee. Whereupon, it was ordered 
and adjudged, that the judgment given in the court of 
King’s Bench fhould be reverfed and that the verdidfc 
fhould be fet afide and annulled j and that the parties 
fhould proceed to a new trial upon the iffue joined be* 
tween them, as in the faid record. 

A new trial was had, when the plaintiff's counfei 
offered to give parol evidence, to pfove the faft upon 
which the iffue was joined ; but the counfei for the 
defendant infilled, that the plaintiff ought not to be 
allowed to go into fuch evidence, as they, on the part 
of the defendant, had evidence of record to produce, 
which was conclufive to the fa£t in iffue, and, there- 
fore, could not be controverted j (that is to fay), a 
commiflion iffued out of the Court of Chancery, to try 
the fanity of the faid Nicholas Earl of Ely, and the 
jnquifition taken in confequence of fuch commiflion, 
by which it was found, that the faid Nicholas Earl of 
Ely was not an ideor, or a perfon of unfound mind 1 
and alfo a fine, with proclamations, levied of the lands 
©f which the recovery, fought to be impeached, had 

h \ 4 been 
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been fuffered and taken before the Chief Juftice of the 
Common Pleas on the fame day, an which the warrant 
was acknowledged ; which fine was levied to Henry 
Loft us, for the purpofe of making him tenant to the 
pracipe in that recovery. The court being of opinion, 
that this was the proper mode of proceeding, the de- 
fendant’s counfel accordingly gave jin evidence to the 
jury the faid com million and inquifition, finding that 
Nicholas Earl of Ely was not an idicft, or perfon of un- 
found mind, and alfo a fine with proclamations, levied 
by the laid Nicholas Earl of Ely 'of the lands, &c. in 
the faid recovery, to Henry Loft us, for the purpofe of 
making him tenant to th & pracipe, and which was taken 
by the Lord Chief Juftice of the Court of Common 
Pleas on the 8th of July 1767, being the fame day on 
which the acknowledgment of the warrant of attorney 
was taken by the fame Chief Juftice. And the coun- 
fel alfo gave in evidence the warrant of attorney, and 
the caption thereof.^ And the defendant’s counfel 
thereupon infilled, that the faid inquifition, finding 
that Nicholas Hume Earl of Ely was not an idiot or per- 
fon of unfound mind, had for ever conducted that 
queftion. * That the fine and recovery were both before 
the court ; that the fine was of the fame lands, and 
palfed the fame eftate on the fame day to the tenant tm 
the pracipe in the recovery, on which the warrant of 
attorney was acknowledged, and that it conftituted 
part of the fame aflurance ; that the fine gave and was 
meant to* give operation to the recovery, and that, 
without it, the recovery would have been a mere 
nullity ; that, therefore, there was a mafs of evidence^ 
conclufive a$ to the fanity of Nicholas. Earl of Ely, and 

of 
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of a nature not to be controverted, laid before the 
court ; and that no parol evidence could or ought to 
be received on the part of the plaintiff, as to the iflbe 
depending. 

The court having declared it to be their opinion, 
that the faid fine, pracipe, and concord, together with 
the caption of the laid fine, as iikewife the faid warrant 
of attorney, and the caption thereof, were conclufive 
evidence of the lanity of the faid Earl of Ely upon the 
faid ifiue ; a verdift was therefore found for the de- 
fendant, and judgment given thereon by the Court of 
King’s Bench, “ that the judgment of the Court of 

Common Pleas fhould be in all things affirmed, and 
i( remain in full force and effect, notwithstanding the 
“ caufes afljgned for error,” 

A bill of exceptions was taken to the opinion of the 
court j and a writ of error was brought in the Houle 
of Lords, where the following queflions were put to 
the Judges ; 

i ft, Whether the commiffion fet forth in the faid 
yecord, and the inquifition thereon, whereby it was 
found that Nicholas Hume Earl of Ely , in the faid com- 
miffion named, was not, at the time of taking the faid 
inquifition, an idiot, or a perfon of unfound mind, 
with the return of the execution of the faid commif- 
fion, which were given in evidence on the par t of the 
defendant in error on the trial of the iffue at the bar 
pf tfie Court of King’s Bench,, in Michaelmas term, 
jn the year 1784, joined upon the averment taken by 
* 6 the 
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die plaintiff in error in the faid caufe, was, in point d 
law, conclufive evidence of the fanity of the faid Nir 
choices Hume Earl of Ely, at the time of taking the war* 
rant of attorney fet forth in the prefent record, and of 
his capacity at that time as to the foundnefs of his 
mind, to make fuch warrant of attorney, and fuffer 
fuch recovery, as in the faid record ; fo as to juflify 
the faid Court of King’s Bench in refufing, upon the 
trial of the aforefaid iffue, to fuffer the plaintiff in error 
to go into parol evidence offered by him to prove that 
the faid Nicholas Earl of Ely, was of unfound mind at 
the time of the faid warrant taken and acknowledged, 
and the faid recovery fuffered ? 

ad. Whether the commifiion and the inquifition and 
return thereon, whereby it was found that Nicholas 
Hume Earl of Ely, was, at the time of taking the faid 
inquifition, not an idiot or a perfon of unfound mind, 
together with the fine, pracipe , concord, and caption 
of the faid fine, as likewife the warrant of attorney and 
the caption thereof, on the 8 th day of July 1 767, as 
fet forth in the faid record, and what part of the faid 
evidence were, in point of law, conclufive evidence 
upon the iffue, which came on to be tried at the bar 
of the Court of King’s Bench, of the fanity of the 
faid Nicholas Hume Earl of Ely, and of his capacity as 
to the foundnefs of his mind to make fuch warrant- of 
attorney, and fuffer fuch recovery, as in the prefent 
record, iffue having been joined upon tjie averment 
taken by the plaintiff in error on the faid caufe, after 
the death of the faid Nicholas , and the faid warrant of 
attorney and caption thereof fet forth in the record, 

appearing 
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appearing to have been made and acknowledged before 
the laid Chief Juflice of the Court of Common Pleas, 
at the fame time that the caption of the faid fine was 
taken and acknowledged by and before him, and it 
appearing to the faid court upon the faid record, that 
the tenant to the pracipe in the faid recovery was made 
by fine, levied and aclpowledged by the faid Nicholas, 
fo as to warrant the faid Court of King ? s Bench, in 
refufing upon the trial of the aforefaid iffue to permit 
the plaintiff in error to go into parol evidence, offered 
by him to prove that the faid Nicholas was of unfound 
mind at the time of the faid fine taken, and warrant gf 
attorney acknowledged, and recovery fuffered ? 

3d, Whether, in cafe where a fine with proclama? 
tions is levied by tenant in tail, and the pracipe is 
brought in the fame term againff the conufee of fuch 
fine, and a common recovery fuffered thereupon, fuch 
fine, prxcipe , and common recovery, are to be confir 
tiered in law as one common affurance or conveyance^ 
or as feparate common affurances or conveyances. 

As to the firft queftion, the judges were unanimoufly 
pf opinion, that the commiffiqn and inquifition were 
pot conclufive evidence of the fanity of Nicholas Earl 
of Ely. As to the fecond queflion, four of the judges 
were of opinion, that the acknowledgment of the fine 
was not conclufive evidence of the fanity of Nicholas 
Earl of Ely , and three of the judges were of a con- 
trary opinion. And as to the third queflion, the Judge§ 
were unanimoufly of opinion, that the fine and reco- 
very were to be confidered ?is one affurance. 
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The judgment of die Court of King’s Bench was 
affirmed*. 


The author has been favoured with the following 
accurate note of Lord Chief Baron Telver ton’s argu- 
ment in this cafe. And as his Lordfhip’s opinion coin- 
cided with that of the majority of the Judges, and 
alfo of the Lord Chancellor, it is prefumed, that it 
muft prove extremely acceptable to the profeffion. - 


"Lord Ch. 
Baron Yd- 
*crton. 


ATol.l I. p. 26 i* 


The Court of King’s Bench has determined, and 
the Judges have all agreed, that the inquifition finding 
Nicholas Earl of Ely not to have been an idiot, or of 
unfound mind, is not conclufive evidence of his fanity 
at the time of acknowledging the warrant of attorney 
mentioned in the queftion : your Lordfhips have de- 
termined that the warrant of attorney is not in itfelf 
conclufive evidence of the fanity of Lord Ely , at the 
time of acknowledging fuch warrant $ but that it is a 
matter in pais*, and triable by a jury : the only remain- 
ing queftion, therefore, is, whether the fine be con- 
clufive evidence of his fanity, at the time of acknow- 
ledging the warrant. The fine, 1 do admit, is quaji a 
judgment, and, in that light, I will beg leave to con- 
fider it ; but it is not therefore conclufive evidence of 
the fanity of the conufor, to do. another a&.— In what 
cafes judgments ihall conclude either as pleas or as evi- 
dence, is no where better defined than in that learned 
argument of Lord Chief Juftice De Grey , in the 
Duchefs of Kingston’s cafe : “ Firft, that the judgment 
“ of a court of concurrent jurifdi&ion, dire&ly upon 
“ the point, is as a plea, a har, or as evidence, con* 

“ clufivo 
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“ cluflve between the fame parties, upon the fame 
w matter, dire&ly4n queftion in another court. Se- 
“ condly, that the judgment of a court of exclusive 
“ jurifdi&ion, dire&ly upon the point, is, in like man- 
“ ner, concluiive, upon the fame matter, between the 
“ fame parties, coming incidentally in queftion, in 
xt another court, for a different purpofe. But neither 
“ the judgment of a concurrent or exclufive jurifdic- 
“ tion is evidence, of any matter which came col la* 
“ terally in queftion though within their jurifdi&ion ; 

nor of any matter incidentally cognisable ; nor of 
“ any matter to be inferred by argument from the 
“ judgment.** 

Thefe rules are laid down with fo much precifion 
and accuracy, that there is not a word contained in 
them which has not its fterling value ; nor has a cafe 
been cited, nor do I believe a cafe can be put, which 
does not fall within them ; for either they are cafes, 
where a&s of parliament have eftablifhed exclufive 
jurifdi&ion, between certain parties, as the certificates 
of commiflioners for fettling army accounts, or the 
proof of debts before commiflioners of bankrupts under 
the controul of the great feal, or fentences in matri- 
monial caufes annulling a marriage, where one of the 
parties, in a civil fuit, claimed a title, or founded a 
defence upon fuch marriage ; or fentences of exclufive 
jurifdi&ion, acting direftly in raw, and to which all 
the world are fuppofed to be parties, as condemnations 
in the Court of Exchequer, which are had by public 
proclamations, inviting all perfons whatfoever to come 
in and claim their property, or the fentences of Admi- 



faity courts, which judge between nation and nation, 
and from whofe decifion there lies no appeal but to thd 
fword. But, in all thefe cafes, the parties to the fuits* 
or the parties againit whom the evidence was received * 
were parties to the fentences, and had acquiefced 
under them, or derived under thofe who had ; or they 
were fentences in fuits to which all perfons Were or 
might have been parties* 

Now, if a fine Were like ah ordinary judgment of 
a court of competent jurifdi&ion, it would not be 
Conclufive evidence in the prefent inftance, and for 
thefe reafons ; becaufe there is no a of parliament 
which has made a fine under thefe eircumftances con- 
clufive againft a remainder-man ; the remainder-man 
does not claim under the fine, he never could be faid 
to acquiefce under it, becaufe he could not impeach 
It, he is no party to it, nor dots he claim under any 
man who is. And though I mud acknowledge that 
fines do in fome refpeGks Hand on a ground peculiar 
to themfelves, a ground Whereon the wifdom of our 
anceftors hath placed them, for the affurance of titles* 
and quieting of poffeffions ; yet I mull fay that* that 
memorable a£t, which gives to fines their prefent force 
and efficacy, which directs their operation, and where 
they operate, has made them irrefiftible, does not in 
any of its provifions materially depart from thofe 
rules, under which other judgments have been held 
to be conclufive : for the effect of that a£t is two-fold* 
Under that a£t a fine with proclamations* by tenant 
in tail, whether the proclamations are finifhed in hid 
life-time or not, will bar the iflue in tail; But why f 
io beCauft 
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fcecaufe the fine h'quajl a judgment, and the iffue in 
tail claims the eftate through his ancefltor, whofe right 
was barred by the judgments— Again by that flatute* 
a fine, with proclamations, if five years after the title 
accrued are fuffered to pafs without claim, will bar 1 
every man who does not come within the favings of 
that adt. But why f beqaufe there the fine adts, qnajt 
in rent , for by the proclamations, all men are invited 
to claim, if any right they have, and having failed to 
do fo, within the time prefcribed by law, they are 
therefore barred. But the cafe of the plaintiff in 
error does not fall within either of thefe eonclufions* 
for he is not the iffue in tail of the conufor of the 
fine ; nor is the fine produced againfl: him, as a judg* 
ment to bar his right. If the defendant in error in- 
tended to make that ufe of it, he ought to have 
pleaded it to the writ of error, and have given the 
plaintiff an opportunity of replying that he claimed 
within the five years* or that he came within the fav- 
ings of the adt. The fine is therefore offered* not as 
a bar to the right of the plaintiff in error, by its own 
force* but as conclufive evidence of the fanity of a 
conufor to do another adt, which is a bar to his right* 
And fo, though it does not bar the right, it takes 
away the remedy j and though it- would not conclude* 
if pleaded as a judgment, yet, when offered as a 
piece of evidence, it fhall have the magic Virtue of 

fealing up the lips of the court and the jury, the par- 

* 

ties and the witneffes. — But I know of only one cafe* 
Where it has been held that a fine is conclufive to the 
. capacity of the conufor to do another adt, and this is 
the cafe of a fine and a deed leading - the ales of 

that 
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that fine. In that cafe, it has certainly been held fof 
law, that a man whofe right is by law barrable by a 
fine, lhall not be received to aver againlt the capacity of 
the conufor to execute the deed j becaufe it is faid, 
the fine is the principal, and the deed the acceffary ; 
and a man who is enabled to do the principal, lhall 
not be held difabled to do the accefiary* But that 
rule of law was adopted through neceffity, becaufe all 
fines operate to ufes, and ufes are governed by the in- 
tent. Whereas if the deed were avoided, the fine 
would no longer operate to the ufes to which it was 
intended to enure, and fp the fine would in effect be 
avoided, becaufe the ufes of it could not take place. 
But to apply that rule to the cafe of a, fine and reco- 
very, it would be neceflary to eftablilh two pofitions, 
neither of which is true. Fir ft, that the fine is the 
principal, and the recovery the acceffary ; and, 
fecondly, that if you avoid the Tecoyery, you alfo 
avoid the fine. But there is not a fingle faying in the 
books, that the fine is the principal, and the recovery 
the acceffary j for the only ufe of making the tenant 
to th tpracipe by fine, is, to put the evidence of there 
being a good tenant to the pracipe on record $ and 
though you Ihould avoid the recovery, the fine will 
neverthelefs Hand, for the writ of error does not im- 
peach, nor will the judgment reach it. And vice 
*verfd , though the fine Ihould be hereafter avoided, 
yet die recovery would not^ be thereby avoided, if it 
were otherwife good. And with refpeft t9 a recovery, 
and a deed leading the ufes of a recovery, the law is 
the v<ry reverfe of what it is in the cafe of a fine, and 
a deed leading die ufe of a fine. In the . cafe of a 

recovery 
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Recovery and deed, the deed has in more inftanccg * 
than one been held to be the principal, and the reco- 
very the acceffary ; and accordingly a party, wh«fc 
right Would be otherwife barred by the recovery, hat- 
been allowed to impeach the fanity of the vouchee, at 
the time of the execution of the deed, and fo avoid 
the operation of the recovery. — But it feems to bf 
conceived that there is a foniething or other in this 
cafe, which diftinguifhes it out of the ordinary rules 
of law. I will therefore brg leave to examtine, what 
that fomething is* by applying myfelf immediately to 
the interrogatories contained in the queftion, And, 
firft, the queftion imports a doubt, whether two or 
more ads, do in point of law, make: one and the fame 
ailurance : the capacity of the agent to do one 
aft does not conclude to his capacity to do the other $ 
and confequently, whether the capacity of Lord Ely 
to levy the fine, does not conclude his capacity to ac- 
knowledge the warrant of attorney : but my anfwer 
is, that there is only one inftanee in which the capacity 
of an agent to do one ad, concludes to his capacity 
to do another, where the two make one aflurance ; 
and that is the cafe of a fine and deed leading the 
ufes ; but in every other cafe but that, I anfwer in the 
negative ; and 1 prove the truth of my anfwer thus. 

If a man had levied a fine twenty years ago, With intent 
to make a tenant to the pracipe in a recovery then in* 
tended to be fuffered, and the recovery is not fuffered 
for twenty years after, the fine and recovery are ia 
point of law, one and the fame affurance, as much as 
if they were both of the fame term ; and yet no man 
in his feafes will fay that , a fine levied twenty, years 
Voju V* M> HP* 
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ago, is conclufive evidence of the fanity of the 
conufor twenty years after. Bat then the queftion 
afks, where two ads are done at' one and thefame 
time, and one of thofe afts is in itfelf conclufive 
evidence of the capacity of the agent to do that aft, 
lhall it not be conclufive evidence of his capacity to 
do die other. But my anfwer to that queflion is alfo 
in the negative ; becaufe if it Were otherwise, then the 
aft: which is in itfelf conclufive evidence of die agent’s 
capacity to do that aft, would be conclufive evidence 
of his capacity to do any other a ft whatfoever, whe- 
ther it made a part of the feme affurance or not. 
And lo if an idiot levied a fine, and the hiftory of 
die law proves, that idiots have been received to levy 
fines, and at the fame time made his will, that fine 
would be conclufive evidence of his capacity to make 
fucfi a will, which no ma'n in his fenfes will maintain. 
But the queflion enquires farther, whether, where 
two afts, the one of which is conclufive in itfelf, and 
the other not, make but one affurance and are done at 
one and the fame time, thefe two circumftances put 
together, do not make one aft: conclufive evidence of 
the capacity of the agent to do the other. But I an- 
fwer, not, becaufe I believe no two afts can be fup- 
pofed more intimately connected with each other, 
both in unity of time, and of affurance, than a will 
bf a real and a perfonal eflate, written upon one and 
the fame piece of paper or parchment, and fubfcribed 
by one and the fame fignature ; and yet it is clear law, 
that though the probate of fuch a will is conclufive 
evidence of the fanity of the teftator to make fuch 
“will, yet it is by no means conclufive Evidence of his 

capacity 
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capacity to diipofe of his real eftate. And trhy ? 
evidently becaufe the capacity of the party to do the 
two a&s is triable by different jurifdiftions. And the 
fame reafon applies to the cafe of the fine . and the 
warrant of attorney : for as the capacity of the teftator 
in the firft cafe is triable by the Judge of the Spiritual 
Court, as to the perfonal eftate, and his capacity as to 
his real eflate by a jury, fo in the latter cafe the capa- 
city of the conufor to levy the fine, is triable, by the 
fine itfelf, and his capacity tp acknowledge the war- 
rant, is triable by a jury. From all which I am war- 
ranted to lay it down as a general pofition, that the 
capacity of a party to do one afi, is not conclufive to 
his capacity to do another, if his capacity as to that 
other be triable by a different jurifdi&ion, whether the 
two afts make one and the fame affurance, or are done 
at one and the fame time or not. 

It will then perhaps be afked what ? and has the 
fine no operation ? is it not even evidence ? I anfwer 
that it has all the operation it was ever intended to 
have, it has made a good tenant to the pracipe, and 
has put the evidence of it on record : and if the 
plaintiff in error had affigned for error, that there was 
not a good tenant to the pracipej he would have been 
concluded by the fine : and further, if the fine had 
been pleaded to the writ of error, as a fine with pro- 
clamations, upon which five years after the title 
accrued had run, without any claim, and that the 
plaintiff in error could not reply, that he had claimed 
. within the five years, or that he came within the fav- 
ings of the ftatute, he would in like manner have been 

Mm2 barred 
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barred by the fine. But as the cafe is at prefent cir- 
cumftanced, the fine proves nothing conclufively but 
its own exiftence. I fay it proves nothing conclufively 
but that : but, when I fay fo, I would not be under- 
ftood to mean, that it is not evidence to go to a jury ; 

' *s *■ 

for, on the contrary, I think it is evidence, and evi- 
dence of the rooft perfuafive nature, but efpeciatly 
When coupled with the ifiquififion and warrant of 
attorney : for though I Cannot fubficribe to the do&rine 
which the quellion feems to iniinuate, that a legal 
conclufion admits of degrees of comparative ftrength, 
or that it is more or lefs conclufive at different times ; 
and though I can no more admit that three pieces of 
evidence, none of which is Conclufive in itfelf, do 
altogether amount to a conclufion, any more than I 
can, that three cyphers make a unit, yet 1 feel very 
fenfibly that perfuafive evidence may be more or lefs 
ftrong according to its nature, and that three pieces of 
evidence tending to eftablilh one and the fame fad, are 
ftronger evidence, than one of them would be fingly. 
And therefore, upon the whole, my anfwev to the 
fecond quellion is, that the inquifition, the fine, afiad 
the warrant of attorney, are dot in any cafe which 
has been put fingly, or altogether conclufive evidence, 
fo as to warrant the judgment of the Court of King’s 
Bench. 
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Alienation of Copyholds by Surrender and Admittance » 


$ I. Alienation by Cvjlom . 

4. Surrender . 

17. may Surrender . 

25. To whofc V/i a Surrender 
may be • 

29. Prefcntment . 

33. Admittance . 

37. TAf Admittance muft be ac- 
cording to the Surrender • 
40. Jf'Ao witfy admit. 


41. ^ * Surrender and 

Admittance . 

43. The Admittance relates tacit 
to the Surrender • 

47. Surrender by way of Afort~ 
gage. 

55. ^ Surrender will not deftroy 
a Contingent Remainder m 

58. Conftruftion of Surrenders • 

77* Surrender is fometmes fup* 

plied in Equity , 


Section 1. 

TT has been already ihewn that copyholders being Alienation by 
A mere tenants at will, they cannot alien their eftates . 

by feoffment or other a durance at common law ; but f. 5®-, 
by the cuftom of all manors in which this kind of 
property is to be found, every copyholder has a power 
pf transferring his ellate to any other perfon, by sur- 

M m 3 rendering 
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rendering or yielding it up to the Lord of the Manor, 
in truft that he may grant it out again to the perion 
named in the furrender, which is therefore called an 
alienation by cuftom. 

§ 2. This practice is as ancient as the time ot 
®®9 a. Braflon , who fays of free copyholders — dare enim 

non pojfunt tenementa fua 9 nec eK cattfa donatwms ad 
alios transferred non magis quam villani puri 9 et unde 
Ji transferre debeant, rejlituant ea domino wl ballivo 9 
et ipji ea tradunt aliis t in villenagium tenenda. 

§ 3. The procefs in moft manors is, that the tenant 
furrender* his eflate to the lord, in truft to be again 
granted by him to fuch perfons, and for fuch ufes, as 
are mentioned in the fvirrender. This furrender mull 
t>e prefcntcd by the jury or homage of the manor, and 
found by them upon their oaths, and then the lord 
grants the land to the perfon named in the furrender, 
to hold by the ancient rent and cuftomary fervices, 
and thereupon admits him tenant to the copyhold by 
the delivery of a rod, a glove, or the like, in the 
name of corporal feifin of the lands and tenements. 

This mode of alienation therefore confifts of three 
parts, the furrender, the prefentment, and the admit- 
tance. 

Surrender. § 4 « A furrender is a yielding up of the eftate by 

the tenant to the lord, for the purpofe of being re- 
granted to fame other perfon. The form of it is thus 
Tit. f. 74. curiam vend A. et furfum reddidit in eadem 

curia 
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curia unum mejfmgium , &c. in mumu damiui, ad ufum 
$. et haredum fuorum. 

§ 5. Lord Coke fays, that the word, furrender is Cop* f * 39 * 
vocabidum artis , and therefore where a furrender is 
neceflary, if this word be wanting all other words 
ufed in ordinary conveyances are infuificient to convey 
a copyhold eftate ; for as a copyholder is tied to a 
particular mode of conveyance, fo he is retrained to 
a particular form of words. 

§ 6. A furrender mud transfer the lands to the 
lord, otherwife it cannot have any effe&, becaufe the 
perfon to whofe ufe the furrender is made mull come 
in under the eftate of the lord, and by a grant from 
him. 

§ 7. Every copyholder may furrender his eftate in 1 Infi. 59 «. 
court, without alledging any particular cuftom for it. 

So a copyholder may furrender to the lord himfelf, 
out of court, without a fpecial cuftom. 

§ S. A furrender out' of court to the fteward of the 4 Rep. 30*. 
manoris alfo good, by the general cuftom of all 
manors, though the fteward be only appointed by parol. 

§ 9. A furrender out of court by the hands of two t inft. 59*. 
or three tenants of the manor, or by the hands of 
the bailiff or Reeve, or of any other perfon, muft be 
warranted by a fpecial cuftom, and particularly 
pleaded. 


M m 4 
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Parker ▼. 
R*t, 
i Ld. Ray. 


Co. Cop. 
r*s4. 
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9 Rep. 760. 
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§ io. A furrender of a copyhold to the deputy of 
a deputy Reward, out of court, is good, becaufe he 
«g a Reward de fa£to at the time. 

$ si. A copyholder may furrender in court by 
attorney, without a fpecial cuftom to warrant it ; for 
he may furrender by the general cuftom of England^ 
which is the common law, and then it i$ incident tq 
do it by attorney. 

§ 12. A copv holder cannot, however, furrender 
into the hands of two tenants by attorney, for fuch 
furrender, though in perfon, is not warranted without 
a fpecial cuftom. 

| 13. An attorney who makes a furrender ought to 
purfue the ufual form, as by the rod, &c. according 
to the cuftom of the manor : and he ought to make 
it in the name of his principal, not in his own name ; 
or lhew his authority, and fay he furrenders it by force 
of fuch authority. 

§ 14. A purchafer of a copyhold is, however, not 
pbliged to accept of a furrender by letter of attorney. 

515. Upon a bill for fpepific performance of an 
agreement for fale of copyhold lands, the defendant 
mfifted upon making the furrender by attorney, and 
not otherwife, and that he was ready to do fo. Thp 
plaintiff infifted on his doing it in perfon, and entered 
into proof that the cuftom of the manor was, thpf 
whoever wanted to furrender muff, unlefs in fpecial 

cafe; 
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gate* of difebility, do it In perfoa. By a decree at 
the Holla a trial was dire&ed as to this cuftom. On 
jan appeal to Lord Hardwicke die decree was affirmed, 
becaufe no court of juftice will compel a purjchafer to 
accept of a doubtful title. 


§16. Lord Hardwicke held there was no neceffity 1 Atk. 7 4, 
of a declaration of die ufes of a furrender in the court 
Toll ; and that where the fteward indorfed the ufes on 
jthe back of the furrender, it was fufficient. 

$ 17. All perfons who are capable of conveying Who may 
their eftates by any common law affurance, are alfo c<£ Cop.* 
{enabled to furrender their copyhold eliates. 


5 i 8 . By the general cuftom, a huiband and wife 
may furrender the wife's copyhold, provided the wife 
is privately examined by the fteward. And where 
there is a fpecial cuftom to warrant it, a furrender by 
the hufband and wife made out of court upon an 
examination of the wife, before tpro tenants of the 
jnanor is good. 


Gilb. Tea. 
277 . 212 . 


Erifii v.Rive*^ 
Cro. Eli?. 7 17, 


§ 1 9. But a cuftom for a married woman to fur- 
render her copyhold lands, without the affent of her 
hufband, is void : becaufe it is contrary to the general 
law and policy of the nation ; and would tend tp 
render wives independent of their hufbands. 

§ 20. Frances the wife of William Geary being en- Stephen* y, 

** Tyrrell, 

titled to a copyhold eftate, which had defeended to her 2 Wifi. Rep* 
from- her father, ^ras admitted, and being .privately *♦ 

examined, 
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examined) furrendered the eftate to the ufeof herfelf 
for 1 ' life, with remainder over; After feveral argu- 
ments the court was clearly of opinion that this was a 
bad cuftom. 


Compton y. S ai * ® ut where a married woman lived feparate 
C^nfon,^ from her hufband, under articles of reparation, by 
R. 334. * which he covenanted that lhe Ihould enjoy to her own. 

ufe all fuch eftates both real and perfonal as Ihould 
come to her during the coverture, and that he would 
join in the necefiary conveyances to limit them to fuch 
ufes as lhe Ihould appoint. Afterwards copyhold 
lands having defcended to the wife, the hufband again 
covenanted in the fame manner as before that he 
would join in furrendering fuch eftates to fuch ufes as 
his wife Ihould appoint. It was held by the court of 
Common Pleas that a furrender by the wife alone 
was good, although there was no fpecial cuftom to 
authorize it. 


§22. A mere { poflibility cannot be furrendered; 
and therefore it was refolved in a late cafe, that a fur- 
render by the heir apparent of a copyholder, in the 
lifetime of his anceftor, had no effect whatever ; and 
did not even operate as aneftoppel, though the heir 
furvived his anceftor. 

§ 23. Nothing can be furrendered but a legal 
eftate ; it is not' however neceffary that fuch legal’ 
eftate fliould be in pofTellion, it is fuf&cient if it be 
veiled ; and therefore an eftate in remainder or rcver- 
fion may be furrendered* 

$ It 


Goodtitle v. 
Meyfe, 

3 Term Rep. 
#65. 
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$ 24. It follows from this principle that an equitable 
intereft in a copyhold may be transferred from one 
perfon to another, without a furrender, for otherwife it 
would be unhlienable. 

$ 25. A copyhold eftate may be furrendered to the To whole 
ufe of any perfon capable of taking an eftate by a der'najTb^ 
common law conveyance ; > and alfo to fome perfons 
not capable of taking by fuch affurances. 

§ 26. Thus a copyhold may be furrendered to an 
infant in ventre matris ; and a hufband may furrender Co. Cop. 
a copyhold to the ufe of his wife, of which the reafon £ ^ 

will be given hereafter. A perfon may alfo furrender Tit 3 g c 
a copyhold to the ufe of his laft will. 

§ 27. In grants at common law, if the grantee he 
not in rerum natura 9 and capable of taking at the time 
when the grant is made, it is merely void. But in the 
cafe of furrenders, the law is otherwife, for though at 
the time of the furrender the grantee is not in ejfe 9 or 
not capable of a furrender, yet if he be in ejfe and 
capable at the time of the admittance, that is fuffi- 
cient : and, therefore, a furrender to the ufe of him 
who ihall be heir to J. S. 9 or to the ufe of J. S.’s next 
child, or to the ufe of J. S.'s wife, though at the time 
of the furrender J. S. had no heir, child, or wife, yet 
if afterwards he hath a child, or taketh a wife, his heir, 
his child, or his wife, may come into court, and com- 
pel the lord to admit according to the furrender. 

+ 

Lord Coke fays, the reafon of the law is this, a fur- id eau 
render is a thing executory, which is executed by the 

fubfequent 
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fubfequent admittance, and nothing at nil hi invefted 
in the grantee before the lord hath admitted him ac- 
cording to the furrender; and, therefore, if at die 
time of the admittance the grantee be in rerum nature h 
and able to take, that will ferve. 

•6$. S 28* Lord Chief Baron Gilbert , in his Trcatife 0/ 

Tenures , obferves, that this do&rine feems to be rea- 
fonable, and to carry no inconvenience with it, for it 
is not like a grant at common law ; for there, if there 
be nobody to take, the grant is void, becaufe the eftate 
muft: be fomewhere, and the grant puts it out of the 
grantor. But in cafe of a furrender, there is no in- 
convenience at all, for the furrenderee hath nothing 
till admittance, but the eftate is in the furrenderor. 
But then it feems, that if the furrenderee be not in ejfe 
before ilic admittance, that the furrender will be void, 
for this feems to be implied by Lord Coke ; for he fays, 
that if, at the time of the admittance, the grantee be 
in rerum natura , that will ferre, which implies that the 
admittance is to be made after the ufual manner, not 
that the admittance fhall be put off dll there be fuch a 
perfon : for, if the perfon to whom the furrender was 
made fhould never come in ejfe , then the admittance 
time would be eternally put off, the old furrender 
would ft and good, and nobody be able to diipoie of 
fhe copyhold eftate, 

Prefentmcnt. § 29. By the general cuftom of copyholds, all fur* 
renders made in court muft be prefented by the ho- 
mage or jury ; and where furrepders are made out ’of 
point, they muft be prefented the next court which 
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is held after 'fuch furrender is made ; but, in fome 
manors, more time is allowed for prefenting fur- 
renders. 

§ 30. It feems that prefentment of a furrender in 
court is only by way of indru&ion, to give the lord 
notice of the furrender. But a prefentment is not of 
abfolute neceffity ; for if the lord does not require a 
prefentment to be made, and proceeds without it, any 
fubfequent ad of his which (hews his affent to the 
furrender will be fufficient. 

§ 31. A furrender is good, though the furrenderor 
(hould die before it is prefented ; provided it be pre- 
fented within the time required by the cuftom. And 
fo it is if the perfons to whom the furrender is made 
die before prefentment. 

§ 32. Copyhold lands were furrendered to two te- 
nants out of court, who died before prefentment ; it 
was held that the furrender was good, and might be 
prefented at the next court, by any other copyholder 
of the manor. 

§ .33. When a furrender is duly prefented in court 
by the homage or jury, the lord, by his fteward, grants 
the copyhold fo prefented to the perfon to whole ufe it 
was furrendered ; and, thereupon, admits him tenant 
to the copyhold, and the admittance is catered on the 
court-rolls of the manor. 


The 


54 * 

2 Vet. 30s. 


Gilh. Ten. 
278. 


t Inft. 62 a. 
4 Rep. 29 b. 


Forfel t. 
Wellh, 

Cro. Ja. 493. 


Admittance. 



54 * 


lit. f- 74 - 


Gab. Ten. 
tta. 


Kawlinfon v. 
Green, Poph, 
127. Bridg. 
Si. 


Title XXXVII. Alienation by Ciiflonu Ch. i. §33—36. 

. Hie entry of the admittance in the court-rolls is 
thus ; et fuper hoc venit pradi&us B. et cepit de domino 
in eadem curia mejfuagium pradiflum, &c. habendum, 
&c. et dat domino pro fine, &c. et fecit domino Jidelita- 
tem , et admiffum ejl. 

5 34* The acceptance of the, new tenant by the lord, 
conftitutes the effcnce of an admilfion, all the reft is 
mere form ; and, therefore, any att of the lord (hew- 
ing his confent to the furrender, amounts to an implied 
admittance ; but (till the admiffion muft be regularly 
entered on the court-rolls. 

§ 35. But the mere acceptance of a furrender by 
the fteward, and the entry thereof in the court- rolls, 
with the delivery of a copy of fuch entry to the fur- 
renderee, will not amount to an admittance. 

% 36. A^copyholder furrendered out of court, ac- 
cording to the cuftom of the manor, and the furrender 
was prefented at the next court, and an entry thereof 
made by the fteward thus, compertum ejl per homa - 
gium, &c. but there was no admittance. It was de- 
termined, that this entry on the rolls did not amount 
to an admittance. 1ft, Becaufe the acceptance of the 
prefentment by the fteward from the homage was no 
more than what he was bound to do, as being judge of 
the court. 2d, Becaufe the entry of it on the roll 
' was but an office of duty, being but evidence tp the 

court, as alfo to him to whole ufe the furrender was 

* 

made ; and fo was the delivery Or the copy to the liir- 
reuderee. But none of thefe things did imply the 

confent 
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confentof die lord, that the eg Uni que ufc fhould be 
admitted to have the land according to the furrender ; 
and all thefe things together did not imply an admit- 
tance, for all of them might be* done though no ad- 
mittance were in die cafe. 

1 

§ 37. As the lord has only a cuftomary power to 
make admittances, according to the terms of the fur- 
render, and is nothing more than a mere inftrument, 
it follows, that 'if there be any variance between the 
admittance and the furrender, either in the perfon, the 
eftate, or the tenure, or in any, other point, the ad- 
mittance is good, fo far as the lord has executed his 
power ; but where he exceeds it, he a&s without au- 
thority, and, therefore, the excefs is void. 

§ 38. Thus, Lord Coke fays — If A. furrenders to 
the ufe of J. S. for life, and the lord admits him in fee, 
an eftate for life only pafleth'; fo if I furrender with- 
out mentioning any certain eftate, becaufe, by impli- 
cation of law, an eftate for life only pafleth, though 
the lord doth admit in fee, no more doth pafs than 
the implication of law will warrant. If I furrender 
with the refervation of a rent, and the lord admits, 
not referving any rent, or referving a lefs rent than I 
referved on the furrender, this admittance is wholly 
void. But if the lord referves a greater rent, then is 
the refervation void only for the furplufage, and the 
admittance fo far current as it agreeth with my fur- 
render. If 1 furrender upon condition, and the lord 
omits the condition, the admittance is wholly void; 
but if my furrender be abfolute, and the lord's admit- 
*6 tance 
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tancc be conditional, the condition is raid, but the 
admittance, in all points eife, is good. 

§ 39. A mandamus*vn\\ be granted by the Court of 
King’s Bench to compel the lord to admit a perfon to 
whom a copyhold has been furrendered. 

§ 40. We have feen, that in the cafe of voluntary 
grants of copyholds, every lord of a manor pro tempore 
may make fuch grants, and admittances in confequence 
thereof : but, in the cafe of admittances upon furren- 
ders, this doftrine is carried (till farther, beCaufe the 
lord is only deemed an inftrument to admit the cejlui 
qtte ufe, and no more paifes to the lord than is necef- 
fary to ferve the limitation of a ufe ; fo that no refpeCfc 
is had to the quantity or quality of his eftate in the 
manor ; for whether it be right or wrong, admittances 
made by him can never be called in queftion, on ac- 
count of any defe& in his title, becaufe they are judi- 
cial a£ts which every lord is bound to do. 

§41. A furrender and admittance, when made pur- 
fuant to the cuflom, operate as effectuality in transfer- 
ring a copyhold eftate, as a feoffment or any other 
common law conveyance can operate in transferring 
an eftate of freehold. 

§ 42. It is laid down by Lord Coke, that a furrender, 
where, by a fubfequent admittance, the grant is to re- 
ceive its perfection and confirmation, is rather a mani- 
felting of the grantor’s intention, than of palling away 
any intereft in the poftefhon ; for, rill admittance, the 

law 
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law taketh notice of the grantor as tenant* and he ihaii 
receive die profits of the land to his own ufe, and fhali 
difeharge all fervices due to the lord, yet the intereft is 
in him but fecundum quid , and upt abfolutely, for he 
cannot pafs away the land to any other, or make it 
fubjedt to any other incumbrance than it was fubjedt 
to at the time of the furrender j neither in the grantee 
is any manner of intereft inverted before admittance, 
for if he enter, he is a trefpaffer, and punifhable in 
trefpafs ; and if he furrender to the ute of another,, 
the furrender is merely void, and by no matter ex pojl 
fafto can be confirmed. But though the grantee 
hath but a poflibility upon the furrender, yet this is 
fuch a poflibility as is accompanied with a certainty ; 
for the grantee cannot poffibly be deluded or defrauded 
of the effedt of his furrender, and the fruits, of his 
grant ; for if the lord refufe to admit him, he is com- 
pellable to do it by a fubpoena in the Chancery ; and 
the grantor's hands are ever bound from the difpofing 
of the land any other way, and his mouth ever flopped 
from revoking or countermanding his furrender. 



§ 43. This dodtrine has been in fome degree altered The Admit- 
by determinations, in which it has been eftablifhed, 
that the furrender is the fubftantjal part of the convey- Surrender, 
ance, and a complete execution of the contradl. as 
between the vendor and vendee j that the admittance 
mull be purfuant to the furrender, and, confequently, 
mull relate to it, fo that the eflate of the furrenderec 
is complete to many purpofes before admittance. 

Vox,. V. Na § 44. Thus, 



Jitlff XX2LVII. AltenttUott ky Ctyietti* diii S 44 ) 4J* 
i laft. 59 i. 5 44. Thus, Lord Coke, in his* Comment on Little- 
Fonw Cro. ion > ^ 7 S > ^ two joint-tenants be of copyhold lands io 
Ja. 100. fee, and one out of court, according to the cuftom, 
furrenders his part to the ufe of his laft will, and de* 
vifes it to a ftranger in fee, and dies, and at the next 
court the furrender is prefented, by the furrender and 
prefentment, the jointure was fevered ; for, by rela- 
tion, the ftate of the land was bound by the furrender. 

§ 45. This do&rine is fully confirmed by the fol- 
lowing cafe. 

1 

Vaughan ▼. Richard, Rent being feifed in fee of the premifes in 
5 Barr! 2764. queftion, held by copy of court-roll according to the 
cuftom of the manor, but not expreffed to be at the 
will of the lord, contra&ed to fell the fame for a va- 
luable confideration to John Atkins , and furrendered 
them out of court to the ufe of faid John Atkins and 
his heirs, who entered into pofieffion. John Atkins 
died without being admitted, and before the furrender 
was prefented, no court having been held until after 
his death. The cuftom of the manor, with refped to 
the widow's eftate, was, that if the hulband died 
feifed, his widow had a right to be admitted to the 
land as her free-bench, during her widowhood. The 
queftion was, whether, in this cafe, the widow of John 
Atkins was entitled to her free-bench ? 

It was argued for the heir at law of John Atkins , 
that the cuftom under which the widow claimed, and 
which was free-bench, was confidered by all authori- 
ties, particularly Hobart 1 81. as a part fruit or excre- 
fcencc out of the eftate of the hufband j it was# in 

1 S 
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fa£t, the eftate of the hufband, which, for the benefit 
of the widow, was faid to have continuance after his 
death, for a period of time defcribed by the particular 
cuftoms of particular manors j in fome, during the 
widow’s life, in others, during her widowhood only. 
To have continuance,^ it mull firfl exift ; but it does 
not exift till the hufband is a complete copyholder j 
and he is not a complete copyholder, till, in the lan- 
guage of the cuftoms, he is feifed. For the true idea 
of feifin, refort muft be had to the ancient fyftem of 
feudal tenures ; by that fyftem, feifin was a technical 
expreflion to defcribe the completion of the inveftiture 
by which the tenant was admitted into the tenure, 
and, without which, no freehold could be conftituted 
or pafs ; fciendum efi , feudum fine inveftitura nullo modo 
confiitui poffe. Without this feifin, nothing more than 
a naked poffeffion was acquired. In the conveyance 
of freeholds, where it was by feoffment, the invefti- 
ture was completed by livery. In the conveyance of 
copyholds, after ftirrender, it was completed by admit- 
tance ; and no cafe was to be found, where admittance 
was not deemed as neceffary to complete the invefti- 
ture, in the conveyance of a copyhold, as livery was 
of a freehold, where it palled by feoffment j or as in- 
rollment, where it was conveyed by bargain and fale. 
Upon thefe principles, therefore, that no eftate of this 
fort could pafs unlefs the inveftiture was completed, 
and that the inveftiture could not be completed with- 
* out admittance, it was infilled, that John Atkins did not 
die feifed, and, therefore, that his widow was not within 
the cuftom $ that fhe had no right to be admitted under 
it, and, for that reafon, could have no right to retain 
the premifes againft the heir. 

N n a Oik 
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On the other fide, it was contended for the widow, 
that if the death of cejlui que ufe before admittance 
does not alter the nature of the eilate, transferred by 
the furrender, the widow mufl have the fame title as 
if the hufband had been admitted ; and if the admit- 
tance has a relation to the time of the furrender, in 
all refpeds, and even fo far as to defeat ail mefne ads 
between the furrender and admittance, it will follow, 
that the admittance of the heir mufl have relation back 
to the time of the furrender, fo as to give the cejlui 
que ufe a complete title, and to give his eilate all the 
incidents which would have accompanied it, if they 
had happened at the fame moment ; and, confequently, 
that the widow, who would have been entitled if they 
had in fad fo happened, fiiould have a right to the 
fidion of law, efpecially againft the heir. 

Lord Mansjield faid, the queftion was, whether the 
heir of the furrenderee, who dies before admittance, 
fhall avoid the free-bench or cuftomary dower of the 
widow, becaufe he died before admittance. In this 
cafe, the contrad was for a purchafe and fale. The 
furrender is the fubftantial part of the conveyance, 
and a complete execution of the contrad as between 
the vendor and the vendee. The furrender and the 
admittance are different parts of the fame conveyance. 
The formal effeduates the fubliantial part, and, there* 
fore, xnuil relate to it ; both together make but one 
conveyance. The admittance muil be purfuani to the 
furrender, and, confequently, mufl operate as from- 
the date of it. 

Surrender 
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Surrender to .^.-—Before admittance fur rend eree Benionv. 
dies, A. is afterwards Admitted. A . fhall avoid the ' "385?* z^Satk*. 
free-bench of the widow of the furrenderor t for A .* s l8 5 * Tit. 10. 

C ^4 f. 

admiilion has relation to the furrender. 


If one joint-tenant furrenders to the ufe of his will, * Inft * 59 
his devifee fhall take, for the admittance relates to the ” * 44 * 
furrender, and frdm that time fevers the joint-tenancy. 

It is laid down that the lord is only an inftrument ; 4 Rep. 49*. 
that after admittance, the furrenderee is in by him 
who made the furrender. That although the furren- 
deror or the tenant by whofe hands the furrender was 
made die, yet prefentment and admittance afterwards 
is good : and where he to whofe ufe the furrender is 
made, before admittance, dies, his heir fhall be ad- 
mitted. The true reafon is drawn from the context, 
and given in Bacon's Abridgement . “ For, upon ad- Tit. Cop. 

** mittance, the eftate is in cejlui que ufe from the time 8 *1 
“ of the furrender by relation.” 

Moore* & cafe Trin. 40 Eliz. referred to by Juftice 2 s;d 3 g_ 
Newdigate in the cafe of Blunt v. Clarke , is not ftated, 
nor does it appear what the queftion was. The pro- 
pofkion in Roll's Abridgement , “ that the heir being VoJ K ^ 
“ admitted is in by the lord, and not by him that pi- 9* 

«* made the furrender,” is contrary to truth, and all 
the authorities. The lord is a mere inftrument, and 
cannot vary from the furrender ; and, in the f^me c^fe 
of Blunt v. Clarke >, reported afterwards in the fame 
book, Glynn Chief Juftice fays, “ if a m?n feifed of 2 SIdi g, 

« copyholds in borough Englijh furrenders to the ufe 

N n 3 “ of 
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44 of J. S. and hie heirs, and J. S. dies before admits 
44 tance, leaving two fons, the younger of them fhall 
44 have the land, becaufe he is in by defcent, or at 
“ lead by force o£ the firft furrender, and fo in nature 
44 of a defcent.** And it is faid in the Treatife of 
Tenures afcribed to Lord Chief Baron Gilbert , and I 
Pa. 288. fuppofe written by him, 44 That this opinion feems 
44 very reafonable, for heirs was certainly there a word 
“ of limitation, and not of purchafe ; and, certainly, 
44 there is as much reafon to adjudge the heir in by 
“ defcent here, as there is to adjudge an heir in by 
44 defcent, where a recovery was had againfl the an- 
44 ceftor, but not executed till after his death, becaufe 
‘ 44 the ufe might have veiled during the life of the an- 
44 cellor, and becaufe the execution hath a retrofpedl. 
44 And, in truth, the cafe of a furrender is juft the 
44 fame, for admittance might have been in the life of 
44 the anceftor ; and when it was had, ft had a retro- 
44 fpecl.’* And, in the margin, he refers to Shelley* & 
cafe in 1 Rep. 10 6. where the opinion was, that the 
execution had a retrofj>e& to the recovery. 

With this reafoning we agree, and are of opinion, 
that, upon admittance, the heir is in by defcent, from 
{he furrender to which the admittance, relates. 

The leffor of the plaintiff, in this cafe, is exprefsly 
admitted as heir ; the layr calls the free-bench upon 
the widow, juft as it calls the defcent upon the heir. 
The admittance, by relation, makes her hulband feifed 
from tjie'date of the fmrepder. 

There 
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There is no rule better founded in law, reafon, and 
convenience* than this, that all the feveral parts and 
ceremonies neceffary to complete a conveyance fhall be 
taken together as one ad, and operate from the fub- 
ftantial part by relation. Livery relates to the feoff- 
ment ; inrollment to the bargain and fale j a recovery 
to the deed which leads the ufe ; fo admittance (hall 
relate to the furrender, efpecially when it is a fale for 
a valuable conlideration, as in this cafe. 

The title is not complete till admittance, and to the 
lord it is material, in refpeft of his fine ; but as be- 
tween the parties, the vendor and vendee, the admit- 
tance is mere form. The agreement is executed, and 
the land bound by the furrender, the lord is compel- 
able by mandamus , or decree, to admit. The vendor, 
his widow, his heir, and all claiming under him, are 
concluded from faying after admittance, that the land 
did not pafs from the day of the furrender. Upon 
this ground the leffor of the plaintiff claims the inhe- 
ritance whereof his brother died feifed ; it (hall not be 
in his mouth to fay againft the widow, that his brother 
did not die feifed. Therefore let judgment be for the 
defendant the widow. 

§ 46. The law laid down by Lord Mansfield in the Holdfaft 
preceding cafe has been fully confirmed by a late de- 
termination of the Court of King’s Bench, in which 600. 
it was held, that the title to copyhold lands relates 
back from the time of the admittance to the furrender, a& 
againft aU perfons but the lord 5 fo that the furrendereo 
may recover in eje&ment againit the furrenderor, on a 

N n 4 demif$ 
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demife laid between the times ef furrender and aA* 
mittance* 

§ 47. Copyhold eflates may not only be furrendered 
to the ufe of another perfon, abfolutgly, but alfo upon 
condition that if the furrenderor pay the furrenderee a 
particular fum of money on a given day, the furrender 
Ihall be void ; and in all cafes of this kind the fur- 
renderor continues to be the legal tenant till the mort- 
gagee is admitted. 

5 48. It is faid by Lord Hardwicke that mortgages 
of copyholds were conftantly made in the following 
manner. A conditional furrender was made, and'if 
that furrender was not prefented, the general cuftom 
of the manor being that it became void, a new fur- 
render was made, and the Lord did not become entitled 
to a fine on thefe furrenders, becaufe they were only 
intended as a pledge for fecuring the payment of the 
money advanced. 

§ 49. If the perfon to whofe ufe the furrender is 
made, is admitted, he acquires the legal eftate, and 
therefore, upon payment of the money, he mull fur- 
render back the premifes to the mortgagor. 

§ 50. In the cafe of a mortgage of a copyhold, the 
equity of redemption “will follow the cuftom, as to the 
legal eftate, as it does in borough Englijh lands, 
which, if mortgaged, the equity of redemption will 
defcend to the youngeft fon, to whom the lands will 
defcend. 


§ 51. Although 
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§51. Although a furrender by way of mortgage 
be not prefen ted, yet it will be a lien on the eftate in 
equity, and will be good againft the aflignees of a 
'bankrupt. 


§ ca. One feifed in fee of a copyhold, made a Tmylor w.- 
mortgage of it to J. S. but the furrender was not pre- 2 Vera. 564. 
fented at the next court, by means whereof it became * ** WaM * 
void, and afterwards the mortgagor who had conti- Tit. 1^. 
nued in poffeflion became a bankrupt. And though C S ' ' 
on a difpute between the mortgagee and the creditors, 
it was obje£ted that it was the mortgagor’s own fault, 
that he djd not procure the furrender to be prefented, 
and that this was probably with an ill intent, namely, 
to wrong the lord of his fine; that the copyholder 
being in poffeflion, and the vifible owner of the eftate, 
this might, and in all likelihood did, induce his cre- 
ditors to truft him, as thinking his eftate would be 
liable to their debts ; that it was reafonable all the 
creditors of the bankrupt fhould come in equally, and 
the mortgagee only for his proportion, his mortgage 
being void at law, and confequently liable to the 
bankruptcy, and that equality was the higheft equity ; 
yet it was decreed on great deliberation, that this 
' mortgage, though void at law,, was notwithstanding an 
equitable lien upon the copyhold eftate, and fhould be 
made good in equity, and bind the aflignees of the 
commiflion of bankruptcy and all the creditors. 


§ 53. A mortgagee of a copyhold will not be 
allowed to tack a judgment debt to that due upon the 

mortgage |> 
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mortgage ; becaufe copyhold lands are not fubjeft to 
an execution upon a judgement. 

§ 54. Upon a bill by the heir of the mortgagor to 
redeem a mortgage of copyhold lands, upon payment 
of principal and interefl due upon the mortgage, the 
defendant infilled to have a judgment which had been 
afhgned to him firfl fatisfied, before the plaintiff fhould 
be let in to redeem. But Lord Harcourt faid that 
copyhold lands were not liable to a judgment, and 
therefore the judgment fhould not be tacked to the 
tnortgage in this cafe. But the plaintiff fhould redeem 
•upon payment of what was due upon the mortgage, 
without fatisfying tjx judgment. 

§ 55. The furrender of a copyhold eft ate will not 
deflroy a contingent remainder limited thereon, be- 
caufe the lega) freehold which is in the lord will 
fupport it. 

§ 56. Thus where copyhold eftates were devifed to 
A. for life, remainder to his firfl and other fons in 
tail, &c, remainder to B . in fee. A . before he had 
any fons born bought the reversion of B . and had it 
Surrendered to his (A/s) pwn ufe, thinking by that 
means to merge his eflate for life, ^pd fo deflroy the 
contingent remainder to his fjrfl fop. But however it 
was agreed that this furrender of the reverfion would 
not bar the fon ; becaufe the freehold and inheritance 
were in the lord ; for there is not the like in con* 
yeniencc, as in freehold eflates in common law, in 
refpeft of contingent' remainders, where there is 
npbody again# whom to bring the fracife. 

$ $ 7 ' Lord 
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$ 5jr. Lord Chi Baron Gilbert fays, “ Copyholder Ten, 944* 

* f for life, remainder to another in fee, the firft copy- * 6s ' 

t( holder commits a forfeiture, he in remainder ihall 

te not enter, but the lord ihall hold it during the life 

“ of the firft copyholder ; for copyhold eftates are 

(t not like thofe at common law, for in copyhold cafes 

“ the remainder is to commence after the death of the 

“ tenant for life, and not after his eftate or intereft is Vide Fearne 

Con, Rem* 


gone. 


471. 


§ 58. The conftru&ion of a furrender, or rather of ConftruQion 


the ufes which were declared in the furrender, was not 
formerly fo ftridt as that of a common law conveyance, 
efpecially .where there had been a cuftom in the 
manor of conftruing furrenders in a particular 
manner. 


of Surrender*. 


§ 59. Thus, although the furrender be general, the Co. Cop. 
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there be a fpecial cuftom in a manor, that the words 
Jtbi et fuis , or, Jibi et ajjignatis , fliall create an 
inheritance, they wijil be allowed to have that effeS, 
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§ 60. A cuftom that where a copyholder furrenders Brown v. 
to the ufe of another, without . exprefling any eftate, cr^EUz.392. 
the lord may grant it in fee to the perfon, tp whofe 
ufe the furrender was made, was field to be good. 

For tfie intereft of die land being between the lord 
and the copyholder, it was not unreafonable that upop 
fpch an uncertainty, die lord ffiould pertain it* 

1 

| 5?. Lord 
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$ 61. Lord Coke fays, if a copyhold be furrendered 
to a man, et femini fuo hereditabili de corpora or to a 
man, et beribus ex ipfo pr acre at is, or to a man in frank 
marriage with his wife, an eftate tail will pafs, in the 
firft, without the word heirs, in the fecond without 
die word body , and in the third without either. 

§ 62, It was however refolved in the reign of 
Charles I. that an eftate tail fhould not arife by implica- 
tion, upon a furrender of a copyhold. As where a 
copyholder furrendered to A. and B. and the longer 
liver of them ; and for want of iflue of the body of 
A. the lands to remain to the fon of J . S. It was 
refolved that A. had but an eftate for life, and being 
fo by exprefs limitation, no greater eftate fhould arife 
to him by implication. 

5 63. In the cafe of Ft/her v. Wigg, Juftice Gould 
laid, that furrenders of copyhold land to ufes fhall 
have the fame favourable conftru&ion as wills, and are 
not to be tied up to the ftri& rules of the common 
law, but expounded according to the intent of the 
.party. This principle was oppofed by Lord Holt, who 
held that furrenders of copyholds muft be governed 
by the fame rules as conveyances at common law. 
In the cafe of ld '<e v. Cook which arofe a few yean 
after. Lord Holt and the other Judges 'appear to have 
agreed in the opinion, that the conftru&ian of a fur* 
render ought to be the fame as that of a feoffment or 
any other deed. And Juftice Howell faid, “ We have 
“ gone too for already, in helping the intention of 
** the parties, m*conftrucfcion of limitations, and have 

“ made 
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“ made eftates fo uncertain, that lawyers do not know 
“ how to advife purchafers ; I cannot confent to carry 

it any farther.’* 

This do&rine has alfo been laid down by Lord Lovell ▼. 

J ¥ 11 

Hardwick*, who has faid that furrenders of copyholds j °a&.. i 
are to be conftrued as deeds and conveyances at com- 
mon law, and not as a will. 

§ 64. The conftru&ion of furrenders is however . 
fo far iimilar to that of wills, that the word or, will' 
be conftrued and, in order to effect uate the intention 
of the parties. 

$ 65. A perfon furrendered a copyhold to the ufe Wright 
•f himfelf for life, and from and after his deceafe, to 
the ufe of his wife during her widowhood, and after 47°* 
his deceafe, and upon the marriage of his wife, then 
to the ufe and behoof of William Wallis , for his na- 
tural life, and from and after his deceafe, to the ufe of 
the iffue of his body lawfully to be begotten ; with a 
provifo that in cafe William Wallis fhould die in the 
lifetime of the furrenderor, or without iffue of his 
body, then all the furrendered premifes fliould go to 
the right heirs of the furrenderor for ever. William 
Walds died in the lifetime of the furrenderor, leaving 
iffue, who brought an eje&ment ; and the queftioa 
was, whether they were entitled to this copyhold* 

Lord Kenyan laid the queftions were, what was the 
intention of the parties to the furrender $ whether they 
had exprefied it in legal terms ; and if'fo, whether 

any 
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any rule of law would be violated in giving effect to 
it ? There was no doubt but that a furtender was con- 
fidered as a common law conveyance* and was not 
entitled to the lame favourable conftru&ion as a will. 

And therefore unlefs the furrenderor had uled the 

1 ■ 

language which would confer a legal ellate, it could 
not be conferred. In deeds certain legal phrafes mult 
be ufed, in order to create certain eftates ; as the 
word heirs, to create a fee, and heirs of the body, to 
create an ellate tail. But beyond that he would fay 
with Lord Hardwicke, that there was no magic in 
particular words, further than as they ihew the inten- 
tion of the parties. Now here it was impoffible to 
entertain any doubt. S . Burrill furrendered the ellate 
to the ufe of himfelf for life, then to his wife during 
her widowhood, then, that is in cafe her ellate for 
life was put an end to by doing this a£l, which he 
meant to guard againll, to her fon W. Wallis for Ufe , 
and after his deceafe, to the ifiue of his body. There- 
fore he could not accede to what was faid by the de- 
fendant’s counfel, that this was a contingent remainder 
in W. Wallis j for it was veiled, though he cautioully 
avoided faying what the limitation to his iffue was. 
The furrender then proceeded to Hate a provifo, that 
m cafe W. Wallis Ihould die in the lifetime of the fur- 
renderor, or without iffue of his body* the ellate 
ihould go to the right heirs of the furrenderor : and 
here the queftion arofe on the word or. Now there 
was no doubt on the intention of the parties, and 
where fcnfe required it* there were many cifes to fhew 
that the court might conllrue the word or iato' and, 
find, and into or. a Sira . 1*75. 3 Aik. Ref . 390. in 

order ' 
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order to effe&uate the intent of the parties. Here 
tlierefore in order to give effed to the intention of the 
furrenderor the court mud fay, that when he ufed the 
word or, he meant and. And there was no cafe in 
which any difference had been made, as to this point be- 
tween a will and a deed, when the court were confider- 
ing how the intention of the parties could be effe&ed. 

Then without deciding what intereft the leflors of the 
plaintiff had, at all events they had a fufficient title to 
maintain this eje&ment. 

j 

§ 66. The rule effablifhed in Shelly* s cafe takes Vide Tit. 3*. 
place in the conftru&ion of furrenders, and therefore gul/tcd. 
where a perfon furrenders to the ufe of himielf * 7 °* 

, # r came Coo, 

for life, remainder to another in tail, remainder to Rem. 79. 

his own right heirs, there the heirs fhall take by primer* 

defeent. 1 tor. 

§ 67. Mr. Fearne obferves, that in a cafe noticed Cont. Rem. 

by Atkyns upon a furrender of a copyhold to the ufe g°‘ tton Tm 

of the hufband for life, then of the wife for life, and Ston f* 

% Atk« tor. 

of the heirs of the bodies of the hufband and wife, 
remainder in fee to the ufe of the furvivor, it is faid 
the limitation did not veft an abfolute eftate tail in the 
wife who furvived, but only gave her an eftate tail 
after poftibility of ifiiie extindt, and that the eftate tail 
veiled in the perfon who was heir of the bodies of 
both hufband and wife. That the reafons for this 
opinion are not mentioned, nor was it Hated to be thd 
refolution of the court, nor did it appear whether that 
point entered the queftion then before the court. 

And 
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And that it is no eafy matter to account for fuch an 
opinion. 

The limitation to the heirs of the bodies of the 
baron and feme muft either have been executed in the 
baron and feme jointly, as an eftate tail in poffeffion, 
or have veiled in them jointly, as a remainder $ unlefs 
it would have been held a contingent limitation to the 
heir of both their bodies ; in neither of the two firft 
cafes could the wife be tenant in tail after poffibility of 
iffue extind, fo long as any iffue of her body by her 
deceafed hufband was living, and if there was any 
fuch iffue then living, it could not veil in fuch iffue 
till her death. In the third cafe (he could take na 
eftate tail at all, and confequently could not be tenant 
in tail after poffibility of iffue extind. The only cafes 
in which (he could be tenant in tail after poffibility 
of iffue extind, were, thofe two in which it was im- 
poffible there (hould then be any fuch perfon as the 
heir of both their bodies. . The queftion being upon 
a furrender of a copyhold made ho difference in the 
conftru&ion ; as it was agreed in the fame cafe that 
furrenders of copyholds (hould be conftrued in the 
fame manner as conveyances at common law. Now 
under a (imilar limitation at common law, he appre- 
hended, the hufband and wife, taking diftind and 
fucceffive eftates for life, the joint limitation to the 

heirs of their bodies would not have been executed 

„ * 

in them in poffeffion, but would have been veiled in 
them, jointly, as a remainder in tail ; that this re-' 
mainder furviving to the wife, upon die deceafe'of 
her hufband, wouhyiave merged her eftate for life, fo 

t* 
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as to make her tenant in tail in poffeffion j but fhe 
baring had no iffue by her deceafed hufband, or fuch 
iffue being then extinft, would thereby have become 

only tenant in tail after poffibility, of ilTue extind. 

\ 

§ 68. Charles Aijlrop the father, being feifed in fee 
of a freehold eftate, and alfo of the premifes in quef- aBla^Rep; 
tion, being copyhold of inheritance defcendible to the la2 *‘ 
youngeft fon, fettled his freehold previous to his mar- 
riage to the ufe of himfelf and Ann his intended wife 
for their lives and the life of the furvivor, and after 
their deceafe to the ufe of the heirs of the body of the 
faid Charles on the body of the faid Ann to be begot- 
ten, with remainder to his own right heirs. And alfo 
covenanted to furrender his copyhold, “ To the ufe 
“ of himfelf and his faid intended wife and the heirs 
« of their two bodies to be begotten in like manner, 

« and to the fame ufes as the freehold lands and 
«« tenements therein before mentioned were fettled 
« and conveyed.” The copyhold was furrcndered to 
the ufe of the hufband and wife for their lives and the 
life of the furvivor, and after their feveral deceafes to 
the ufe of the heirs of their two bodies lawfully be- 
gotten or to be begotten, and for want of fuch iffue 
to the hufband, his heirs and afligns for ever. The 
hufband and wife were admitted accordingly, and died 
leaving iffue two fons. 

The queftion was to which of the fons the copyhold 
Went. Lord Cb. Juft. Be Grey faid it was a mighty 
clear cafe. There was reafon indeed to fuppofe that 
th* parties might hot mean the two cftates to go in a 
* Vo u V. O o different 
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different channel; but this was only a fuppofition, 
and if certain, dill as this was a legal eftate, it was 
/not in the power of the parties to alter the legal courfe 
of defcent. It was an eftate executed, and ffeemed 
to be an eftate tail in the father and mother. Had it 
been executory and upon articles, then according to 
Lord Hardwicke * s do&rine, in the cafe of Roberts v. 
Tit 3?. c. 25. Kingley , the court might have confidered the word 
f. 4 i* heir as a word of purchafe, but in the prefent cafe it 

was impoffible. Sir William Blaekjlone laid he thought 
the freehold was clearly veiled in the father only, in 
fpecial tail, the copyhold in both father and mother. 
So far there was a difference made in the outfet, not- 
withftanding the words in like manner, &c. he con- 
ceived there appeared no intention in favour of either 
fon exclufively, they were left to the difpoiition of the 
law. The heir was intended to fucceed, but who that 
heir ihould be, mull be left to the legal courfe of 
defcent ; in the freehold it was the eldeft fon, in the 
copyhold the youngeft, and had there been only two 
daughters, both would have fucceeded in both. In* 
like fianner only meanjt that both eftates Ihould be 
intailed. 

Judgement for the youngeft fon. 

Coot. Rem. § 69. Mr. Fearne has obferved on this cafe, that it 
related to an actual legal fettlement before marriage, 
in refpeft to the freeholds ; and, therefore, the limi- 
tation of thofe lanas was not open to the conftru&ion 
pf articles, to be carried into ftrid fettlement. And 
fhe fettlement of the copyhold, though rafting in the 

, covenant 
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covenant for furrender, feemed intimately blended 


with that of the freehold, as part of one and the fame 
fettlement ; befides, that the limitations of the furreQ* 
der agreed upon, were exprefsly referred to the fame 
manner and ufes, as 'the freeholds were fettled, and 


therefore could not, confiftently, with the exprefs 
terms of fuch a ftipulation, be limited in ftri & fettle- 
ment on the iflue as purchafers, when the fettlement 
of the freeholds gave an eftate-tail to the parent. And 
there was no other conftruttion by which the defcent 
of the lands to the youngeft fun could he avoided. 

This took it out of the authority of the cafes where Tit. 32. 0.25. 
marriage-articles were carried into execution by way f * 
of ftrfefc fettlement, and accounted fpr the diftin^ion 
by the Chief Juftice, between this cafe, as of an eftate 
executed, and one executory on articles. 


§ 70. Where an eftate for life is limited either to FearneCont. 
the father or mother only, and the fubfequent limita- * 5 * 
tion is to the heirs of hoth their bodies, the conftruc- 
tion is the fame in regard to copyholds as to freeholds, TIt.32.ch.25. 
namely, the fubfequent limitation does not veil in the f *$• 
anceftor taking the eftate for life, but is a contingent 
remainder to the heirs of the bodies of both fathef 
and mother. 


§ 71, A perfon furrendered copyhold fends, to the Lane r. 
ufe of D. and of the wife of A. for their lives, and Pa " n : 

1 tv 0 it. Rep, 

afterwards to the ufe of the heirs of the bodies of A. 238. 
and his wife; upon a queftion in ejectment, whether 
(his fubfequent limitation to the heirs of the body of 

Q 0 2 A.g nd 
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A. and his -wife,' vetted an eftate-tail in the wife of A., 
it was held that it did not, but was a contingent re- 
mainder to the heirs of both their bodies. 

Frosrmorton S72. John Robinjon furrendered a copyhold eftate 

a °P US et u f um Maria Arnall (quam in uxorem ducere 

728. intendit) et hasredibus eorum.duorum corporum legi- 

tim& procreatis, et pro defedtu talis exitus, ad opus 
et ufum re&orum haeredum prsedi&i Johannis Robin/bn, 
Mary Arnall was admitted, tenendum Jibi et haredibus 
eorum duorum corporum legitime procreatis ; remainder 
to the right heiis of "John Robinjon. The Court of 
Common Pleas was of opinion, that the wife took only 
an eftate for life, with a contingent remainder to the 
heirs of the bodies of the hufband and wife. 

t Leon. hi. § 73. In the cafe of Allen v. Palmer, Lord Coke 
held, that where a perfon furrendered a copyhold to 
the ufe of himfelf for life, remainder to another in 
tail, remainder to the right heirs of the furrenderor, 
there his heirs fliall be in by defcent; contrary 
where the furrenderor hath not an eftate for life or in 
tail limited to him, for there his hfeir fhall enter as a 
purchafer, as if fuch ufe had been limited to the right 
heirs of a ftranger, which is contrary to the rule in 
Tit. 11. ch.4. freeholds; for, in that cafe, where the eftate moves 
I* from the grantor, the ultimate limitation to his heirs 

general, though the anceftor takes no preceding free- 
hold, Will be a reverfion in him, and part of the old 
eftate, and the heir will take it by defcent. 


§ 74. Mr. 
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5 74. Mr. Fearne has obferved, that the only ground Cont. Rem. 
upon which he could account for Lord Coke * s opinion, 
was, the fuppofition that an entirfe new eftate was ere* 


ated %nd derived under the ufes of the furrender, 
throughout the whole of them, and that no eftate 
taken under thofe ufes is any part of the old eftate ; 

!\ut this notion has been entirely exploded by modem Gilb. Tea. 
dtcifions. 2?z * 


$ 75. Blackwell North furrendered a copyhold to Roe v. Grif- 
the ufe of himfelf and his heirs till the folemnization * Burr * 
of his marriage, then to the ufe of himfelf for life, 
remainder to his wife for life, remainder to truftees to 
preferve contingent remainders, remainder to the chil- 
tlren of the marriage in fuch manner as B.N. fhould ap- 
point; in default of appointment, to the heirs of the body 
of B. N. by his intended wife, and in default of fuch 
iffue, to the faid B. N. his heirs and afligns for ever. 

Lord Mansjield held, that though B. N. had limited 
the reverfion in fee to himfelf, yet the words did not 
operate, for the ufe refulted by operation of law. 

And all the Judges agreed, that after the furrender to 

the ufes of the fettlement, the reverfion ftill continued Vide Thruft.- 

. , r out r. Cun- 

in the hulband ; and that no alteration or change of n Ingham, 
eftate happened in this cafe. Tlt ' c * ** 

§ 76. It appears fomewhat doubtful, whether limi- Vide Fearn* 
tations in the nature of fpringing and Ihifting ufes are e “* 

good in furrenders of copyholds. It may be obferved, 
if limitations of this kind' are not good, great in- 
coavemcnqgs muft arife, as the ufual pra&ice far a 

O 03 long 
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long time paft has been, to infert a covenant in marriage 
fettlements, to furrender copyholds to the fame ufes to 
which the freehold eflates are limited ; and, in moft of 
fuch fettlements, there are fpringing and fluffing ufes. 


A Surrender § 77. It has been long fettled, that a court of equity 
fnpplied in** w ill fupply the want of a furrender of a copyhold eftate. 
Equity. i n favour of a purchafer for a valuable coniideration, 
a Freem. 65. againft the party who ought to make the furrender, t 
and alfo againft his heir. 


Barker v. 
Hill, 2 Cha. 
Kep. 218. 


Vide Taylor 
▼. Wheeler, 
ante. 


§ 78. A. contracted with B. for the purchafe of a 
copyhold eftate, and paid the purchafe money, and J?. 
agreed to furrender the premifes at the next court, but 
died before a court was held, or any furrender made. 
Upon a bill in Chancery by the purchafer againft the 
heir, the court decreed, that he fhould furrender the 
premifes as foon as he came of age. 


Tennin*;# v. 
Moore, 

2 Vern. 609. 
Blenkaine v. 
Jeanefls, 

2 Bio. Pari. 
Ca. 278. 

Pat efon v. 
TTjompfon, 
finch 272. 


§ 79. A. lent B. 200 /. on a furrender of fome copy- 
hold lands, which A. neglected to get prefented at the 
next court, by which it became void. B. afterwards 
fold the fame lands to J. S. who took a furrender, 
which he prefented, and was admitted. But it appear- 
ing that he had notice of A .* s right, the Lord Chan- 
cellor decreed, that A * s defective furrender Ihould be 
{nade good. And on an appeal to the Houfe of Lords, 
the decree was affirmed. 


Vane ». S 8 °* & ca ^ c a voluntary conveyance, a court 

S!wm»*3$2. eftwty will not fupply the defe& of a furrender 

againft 
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againft the heir, unlefs he has done fomething to pre- 
vent the acceptance of the furrender. 

Courts of equity will alfo fupply the defe& of a ‘fur- 
render to the ufe of a will in many cafes ; of which* an 
account will be given in the next title. 
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Tit.io. ch. 3. 
f.54. 


Forfeiture and 
Regrant. 


TITLE XXXVIL 

ALIENATION BY CUSTOM. 


CHAP. II. 

How Intails of Copyholds may be barred , and the EjfeEl 

of Releafes. 


f 1 . Forfeiture and R'grant. 

7. Recovery tn the Manor Court. 
12. How fuch Recoveries may be 

reverfed. 

18. Surrender. 

24. A Cujtom to bar by Surren- 
* der or Recovery , is good. 


26. A Grant of the Freehold de- 
frays an Intail. 

30. How conditional Fees are 

barred. 

32. EffeS of Releafes. 


Sedtion 1. 

TT 7 E have feen, that copyhold eftates may be intailed 
where there is a fpecial cuftom to warrant it, 
or rather, that they may be limited to a perfon and 
the heirs of his body, with a remainder over; and 
that the ftatute de donis conditionalibus co-operating with 
the cuftom, will give to fuch an eftate all the qualities 
of an eftate tail. In confequence of which, it has been 
determined, that intails of copyholds may be barred 
in feveral ways, for otherwife eftates of this kind 
Would be unalienable, which the law will not allow. 

$ 7 . The modes of barring intails of copyholds are 
principally three. Firft by forfeiture and regrant : as, 
where a tenant in tail of a copyhold commits a forfei- 
ture. 



Title XXX VII. Alienation by Cuftom. Cb. ii.§ 2—4. 

/ 

turc, in confequence of which the lord of the manor 
feifes it, and grants it either to the eld tenant, or to 
another perfon ; fuch grantee will acquire an eftate in 
fee-fimple. 


§ 3. Upon a trial at bar in eje&ment for lands held Pflkingten 
of the manor of Wakefield , it was admitted, that by Sid. 3x4.’ 
the cuftom of that manqr, copyhold lands might be 
intailed, and that the mode of barring fuch intails 
was, for the tenant in tail to commit a forfeiture, and. 
then theelord made three proclamations, after which 
he feifed the copyhold, and granted it to the copy- 
holder in fee ; and another cuftom to bar fuch intail 
was, for the tenant in tail to made a furrender to a 
purchafer in fee, and then for the purchafcr, intend- 
ing to bar the intail and the remainders, to commit a 
forfeiture, then the lord to feife and make three pro- 
clamations, £sjV. that thereby the iffue in tail was 
barred, though the tenant in tail did not join. And 
this cuftom was found by the jury, and allowed by the 
court to be good. 


§ 4. This cafe is alfo reported by Style | who men- Sty. R. 45a, 
tions, that Lord Chief Juftice Roll faid, lie conceived 
there could be no cuftom for this, becaufe the feizure 
for a forfeiture deftroyed the copyhold eftate for it 
was at the lord’s election after the feizure, whether he 


would grant the eftate again by copy of court roll or 


aot} 


but this do&rine was confirmed in a fubfequent Silb. Tax. 

>77. 499, 


S 5- On 



5#* 

Grantham v. 
Copley, 

S Saund. 
Rep. 42a b. 


t Vef. 604. 
a Saund. R» 
43*6. ai. 
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% 

§ 5. On a trial at bar, it was ruled by the court on 
evidence, that where William Saville was tenant in tail 
of divers copyholds in the manor oi Wakefield, and 
made a voluntary leafe for 21 years, without licence 
of the lord, to commit a forfeiture, which was pre- 
fented in the copyhold court, and the lands feiled into 
the hands of the lord, according to the cuflom of the 
manor, and Saville appointed the forfeiture to be for 
the benefit of Arthur Saville and his heirs. And it 
being proved that there was a cuflom to commit fuch 
forfeitures, on purpofe to bar the intails of copyhold, 
and to transfer the lands over to any other perfon, al- 
though Arthur Savill was not admitted by the lord in 
the lifetime of William Savill, yet he had a good title ; 
and the forfeiture was only in the nature of a furrender, 
or of a common recovery, and the lord could not 
admit any other than him to whom it was limited, by 
the tenant fo making fuch forfeiture ; but cefiui que 
ufe after his admittance fhall have it, and the lord can- 
not otherwife difpofe of it; and wherever cefiui que 
ufe is admitted, he fhall avoid all mefne a£ts or difpofi- 
tions made by the lord, as he fhould if a furrender had 
been made to his ufe, and he had afterwards bow ad- 
mitted according to the furrender. 

§ 6. This cuflom of barring the intails of copyholds 
by forfeiture and regrant, is faid to be peculiar to the- 
manor of Wakefield. But Mr. Serjeant William ob- 
ferves, <c it fhould feem, that if them was a cuflom in 
“ any other manor, of barring an intail of a copyhold 
by forfeiture and regrant, it would be good; for 

« flit 
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“ what is a good cuftom in one manor, muft necefla- 
“ rily be fo' in another.” 

§ 7. The fecond mode of barring copyhold intails. Recovery in 
is by a fpecies of, common recovery, grounded on what £ ourt> 
Littleton fays, f. 76. that plaints, in the nature of writs 
of affize at common law, will lie in the lords court. 

§ 8. Thus, in 23 and 24 Eliz. it was adjudged by Brown’s Cafe 
the Court of Common Pleas, that where, by the cuf- 4 Rc P- 2 3*- 
tom of the manor, plaints have been made in the 
court of the manor, in nature of real actions, that if a 
recovery be in a plaint, in nature of a real action againft 
the tenant in tail, (admitting that copyhold land may 
be intailed), that it fhould be a difcontinuance, ahd 
fhould toll the entry of the heir in tail. For, inafmuch 
as plaints in nature of real a&ions were warranted by 
the cuftom, it was an incident which the law annexed 
to the cuftom, that fuch a recovery fhould make a Moo. 358. 
difcontinuance. 

§ 9. This determination only fays, that a recovery 
in the lord's court fhall operate as a difcontinuance, 
and take away the entry of the heir. And Lord 
Chief Baron Gilbert fays, that a- recovery with voucher Ten. 17;. 
does not£ of common right, bar the intail of a copy* 
hold, but that, as to the intailing them, cuftom is re* 
quifite j fq, without cuftom, the intail cannot be cut 
off. The rcafons are, that becaufe without an intend* 

Cd recompence in value, no recovery fhall bind, and 
die furrenderee comes in, in the pojl, by the lord, and 
id not in, in the per, by the party, and fo no warranty 

5* can 
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can be annexed to the copyholder’s eftate. Belides, 
they have only an eftate at will, to tvhich no warranty 
can be annexed of common right ; for no eftate lefs 
than a freehold is capable by common right of having 
T. Raym. a warranty annexed to it. And, accordingly, it was 
, ® a * adjudged in Clun * s cafe, and all the judges held, that 

the recovery did not bind without a cuftom. But 
thfere is a qudre , whether judgment was given for the 
plaintiff upon the principal matter or no ; for it feems 
to have been a difcontinuance, and then the defen- 
dant’s entry could not be lawful. There are two other 
cafes where this queftion came in difpute, but was not 
Cro.Eliz 380. refolved. It is held in the cafe of Church v. Wiat, that 
a recovery by cuftom may bar, which implies that 
without a cuftom, it cannot bar. But in the cafe of 
Moo. 753. Oldcct v. Level, it was agreed, that a recovery may be 
in the court of the lord, that will bar a copyhold ; 
and there it is faid generally, and is not put upon any 
cuftom. 


Pigot 203. 


§10. The ufual mode of fufFering a common re- 
covery in a copyhold court, is thus : the tenant in tail 
furrenders it to fome other perfon to make him tenant 
to the pracipe , and then a plaint in the nature of a writ 
of entry in the poji , is brought againft him, who 
vouches the tenant in tail, and he vouches the com- 
mon vouchee. 


K#et><v. 

| j*od. 299. 


5 1 1. It was refblved by the Court of Common Pleas 
in 27 Cha. 2*. that where a tenant for life of a copyhold 
fufiers a recovery as tenant in fee, it is no for fei t u r e 
of his eftate j for the freehold not being concerned* 

and 
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and it being in a court baron, whore there is no eftop- 
pel, and the lord who was to take advantage of k, if 
it were a forfeiture, being a party, it was not to be 
refembled to the forfeiture of a free tenant j and that 
cuftomary eflates had not fuch accidental qualities as 
eflates at common law, unlefs by fpecial cuftom. 

§ 1 2, A recovery upon a plaint, in the nature) of a 4 Rep. *3 a. 
real a&ion againft a tenant in tail, is a difcontinuance, 
and takes away the entry of the heir in tail. 

5 1 3. Where a recovery is fuffered of lands held in How fuch 
ancient demefne, the proper mode of reverting it is by maybc^ 
writ of deceit. verfed. 

§14. Thus, where a writ of deceit was brought to Rex ▼. Fire- 
reverie a common recovery fuffered of lands which 258? B * rnM 
were held of the manor of Havering atte Bower in the 
county of EJfex, which is ancient demefne, and of 
which the king is lord. 

The defendants conferred the aftion ; and the at- 
torney-general remitted damages, and prayed judg- 
ment. 

A rule was made for judgment, niji eetu/a , which 
was made abfolute on affidavit of fervice, no caufe 
being fhewn. 

$ x 5. A common recovery, fuffered in a copyhold 
court, am only be reverted by petition to the ford, in 
the natur e of a writ of falfe j udgmen t. But it ^brh 1 . 

that 
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that the lord of a manor is not in alt cafes bound to 
allow of any proceedings on fueh a petition. 

§ 16. Thus, where a bill was brought, to compel the 
Dean and Chapter of St. Paul* s, as lords of the manor, 
to receive a petition in the nature of a writ of falfe 
judgment for reverfing a common recovery fuffered in 
the manor court above 30 years before, whereby a re- 
mainder in tail, which the plaintiff claimed, was bar- 
red ; fuggefting feveral errors in the proceedings, and 
that the faid lords might be commanded to examine 
the fame, and do right thereupon. To this bill the 
defendant Rugle demurred ; and the Dean and Chapter 
by anfwer infilled, that it was the firft attempt of the 
kind, and therefore of dangerous confequence, and 
therefore conceived it not fit -to proceed on the faid 
petition, unlefs compelled thereto by courfe of law.. 
That Rugle , being the perfon concerned in intereft to 
conteft the fufficiency of the common recovery, they 
hoped the court would hear his defence, and determine 
therein before any judgment were given againff them ; 
and that they wer-e only lords of the manor to 
obey, EsV. and prayed that their rights might ber 
preferred. 

This demurrer was allowed by the Matter pf the 
Rolls, and alfo by the Lord Chancellor, 

Upon an appeal to the Houfe of Lords, it w$s coo- 
tended on the part of the appellant, that this was the 
only remedy which he had ; lor, as no writ of error 
or falfe judgment lay for/everfing a recovery or jn<*gr 

meat • 
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meat obtained in a copyhold court, the only method 
was a bill or petition to the lord in the nature of a writ 
of falfe judgment, which of common right he ought 
to receive, and to caufe errors and defeats in fuch re- 
covery or falfe judgment to be examined. And for 
this were cited Moore 68. Owen 63. Fitz. N. B. 1a. 
1 In/i. 60. 4 Rep. 30. in which fuch a record is men- 
tioned to have been feen by Fenner ; where the lord, 
Upon petition to him had, for certain errors in the pro- 
ceedings, reverfed fuch judgment given in his court ; 
1 Roll. Ab. 539. 600. Kitchen 80. By all which, it 
appeared that this was an allowed, and the only 
remedy. 

That in all cafes where any party, having a right to 
a freehold eftate, was barred by a judgment, recovery, 
or fine, fuch party of common right might have a writ 
of error, if the fame were a court of record, and a 
>vrit of falfe judgment, if in a court baron or county 
court. And there could be no reafon why a copy- 
holder fliould be without remedy, when a falfe judg- 
ment is given ; .and the rather, for that in real 
?i£tions, as this was, the proceedings in the lord’s 
Courts were according to thofe in Wejlmin/ier Hall* 
That, though a common recovery was a common 
aflurance, yet it was never pretended that a writ of 
error to reverfe it was refufed on that pretence ; and, 
if the lord of a manor refufed to do his duty, the Court 
of Chancery has a jurifdi&ion to compel him thereto. 
That, though common recoveries were' favoured, and 
had been fupported by feveral acts of parliament, yet 
po parliament ever thought fit to deprive the parties, 

bound 
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bound by fuch recoveries, of the benefit of a writ of 
error. 

On the other fide, it was argued for the refpondent, 
that the perfon who fuffered this recovery had a power 
over the eftate, that fhe might both by law and con- 
ference, upon a recovery, difpofe of it as fhe fhould 
think fit : that fhe had fuffered a recovery according 
to the cuftom of the manor, though not according to 
the form of thofe fuffered in Wejlminjlcr Hall : that 
the fuffering of recoveries in any court, and the method 
of proceeding in them, are rather notional than real 
things ; and in the common law courts they were taken 
notice of, not as adverfary fuits, but as common af- 
furances ; fo that, even there, few miftakes were 
deemed fo great but what were remedied by the ftatute 
of Jeofails , or would be amended by the affiftance of 
the court. And, if it were fo in the courts at Wejl- 
minjler, where the proceedings are more folemn, and 
the judges are perfons of learning and fagacity, how 
much rather ought this to ftand, which was fuffered 
in 1652 during the times of diforder, and moft pro- 
ceedings informal, and in the Englifh tongue, in fuch 
a mean court, where there were few precedents to 
guide them, where the parties themfelves were not 
empowered to draw up their own proceedings as here 
above, bu^the whole was left to the fteward, who was 
a ftranger to the perfon concerned, and, therefore, it 
^as hard and unreafonable, that men’s pur chafes fhould 
be prejudiced by the ignorance, unfkilfulnefs, or dif- 
honefty of a fteward or his clerks. That there was 
fearce one cuftomary recovery in England which was 
* ® exactly 
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exadily agreeable to the rules of common law ; that 
the questioning of this might, in confequence, endan- 
ger multitudes of titles which had been honeftly pur* 
chafed, efpecially Since there could be no aid from the 
Statutes of Jeofails , for they did not extend to courts 
baron ; that there was no precedent to force lords of 
manors to do as this bill deSired j that the lords of 
manors were the ultimate judges of the regularity or 
errors in fuch proceedings ; that there was no equity 
in the prayer of this plaintiff, that, if the lord had 
received fuch petition, and were about to proceed to 
the reverfal of fuch recovery, equity ought then to 
interpofe and quiet the pofTeflion under thofe recoveries : 
that Chancery ought rather to fupply a defe&in a com- 
mon conveyance, and decree the execution of what 
each party meant and intended by it, than affifl the 
annulling of a folemn agreement executed according 
to ufage, though not ftri&ly conformable to the rules 
of law. The appeal was difmified, and the decree 
affirmed. 

5 17. If lands are cuftomary freeholds, and pafsby Oliver ▼. 
furrender in a borough court, it is faid, that a recovery ~ 

of fuch lands fuffered in the Court of Common Fleas, 
may be good. 

$ 18. Lord Coke fays, if by cuftom copyholds may Surrender, 
be intailed, the fame, by like cuftom, by furrender 1 Inft * 60 *• 
may be cut off ; and fo it hath been adjudged. And, 
in the cafe of Lee v. Brown , it was faid, that to main- p oph ^ 
um fuch a cuftom, it ought to be Shewn that a forme- Ia8 * 
don had been brought upon fuch a furrender, and 

Vo t. V. P p judgment 
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j udgtnent given that it did not lie j yet it was agreed to 
be a ftrong proof of the cuftom, that they, to whofe 
ufe fuch furrendeis had been made, had enjoyed the 
land againft the i flues in tail. 

Hill ▼. Up- § 19. In a cafe concerning lands held of the manor 
church • • 

Co. Sup. f. 12. of Northall mEjpsx, it was agreed, that where copy- 
hold lands may be intailed, a cuftom, that a furrender 
Ihall be a bar or difcontinuance of fuch eftate, is 
good. 

§ 20. It appears to have been fettled in fome modern 
cafes, that a furrender by a tenant in tail of a copy- 
hold, will. bar his iflue without a fpecial cuftom, unlefs 
a fpecial cuftom be found that a recovery is neceffary. 


White' ▼. 
Thornburg, 
Free, in Chan. 
425. 

Gilb. Rep. 
107. 

2 Vera. 7®j. 


§ a 1. A. being a copyholder, covenanted by mar- 
riage articles, to furrender to truftees, to the ufe of 
himfelf for life, remainder to his wife for life, remain- 
der to the heirs-male of his body, remainder to his 
own right heirs. A. died without having made any 
furrender, leaving B, his fon, and M. his daughter. 
J5, furrendered his copjhold for payment of his, 


debts. 


Lord Harcoart was of opinion, that the copyhold 
being intailed by the articles, coijjd not afterwards, by 
a bare furrender, be defeated, without a particular 
cuftom had been found to have warranted it. But 
this decree was reverfed by Lord Cowper 9 who faid 
that, prima facie, it muft be taken, t^at a , furrender • 
by fuch tenant in tail will bjtod his iiTue, unj#fs a par- .. 

tiftufcr 
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tfcular cuftom were found that there ought to have 
been a common recovery. 


S 22. In the cafe of Carr v. Singer , three judges, 
againft Lord Chief Juftice Willes, held, that where 
copyholds are intailable, and the cuftom has not pre- 
fcribed any mode of barring the intail, it may be done 
by furrender. But the Lord Chief Juftice thought 
that, in fuch a cafe, a recovery was the proper mode. 


2 Vcf 603* 


Vide Martin 
v. Mowlin, 

2 Burr* 979, 


§ 23. A furrender to the ufe of a will, not only 
effcfhiates the will, but alfo operates as a bar to an 
eftate tail; of which, an account will be given in 
Title 38. Devife. 


§ 24. A cuftom ©f bat ring eftates tail in copyholds A Cuftom to 

by furrender, may fubfift concurrently with a cuftom 

to bar by a recovery in the lord’s court. Recovery, u 

1 1 good. 


§ 25. In ejectment for a copyhold eftate, a cafe was Everall ▼. 
made for the opinion of the court, wherein it was ftated, 
that within the manor of Collingbam , where the lands lay, 2 Sira. R. 
there were two cuftoms of barring eftates tail, which had 1 l ^ 7 ' 
been ufed within the fame manor time out of mind ; 
one was by common recovery, the other, by a furren- 
der in fee to a purchafer. That Edward Smalley , on 
the marriage of his fon Robert , furrendered the pre- 
mifes to his fon and Sufannah his wife, and their heirs, 
in general tail. They had iffue Edward Smalley their 
fon and heir* who, after their deaths, became tenant 
in tail, and furrendered the premifes according to the 
cuftom of the manor to John Mills and his heirs 

Pp« in- 
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in fee ; who dying, left Robert Mills his heir, and 
plaintiffs leffor. The defendant was Henry Smalley , 
ion and heir of Edward Smalley , who furrendered the 
premifes to John Mills as aforefaid. And whether the 
defendant Henry Smalley , the heir in tail, was barred 
by the furrender in fee, where there is alfo a cuftom 
within the fame manor of barring by recovery, was 
the queftion. 

After two arguments, it was unanimouily refolved 
by the court, that the heir in tail was barred. - 

Lord Chief Juftice Lee.-— “ It has been faid at the 
** Bar, that a cuftom in a pianor to bar a tail by fur- 
“ render, ought only to be allowed ex neceffitate , e. 
“ when in the fame manor there is no ufage to bar by 
“ a recovery : there is, indeed, great diverfity in the 
“ books as to barring copyhold intails ; but in none 
“ of them can I find any cafe to warrant the diftinc- 
“ tion. The latter opinion of judges is, that in manor 
“ courts, where a real aftion can be brought, a re- 
“ covery in fuch court will be a good bar. I own, 
“ I can fee no reafon why the cuftom to bar by fur- 
“ render fhould not be good ; but it is objected to 
“ barring intailed copyholds by recovery ; for recom- 
“ pence in value does not extend to copyholds, the 
“ iffue in tail of copyholds not being barred in refpeft 
“ of the recovery in value ; but, to prevent the in- 
“ convenience of perpetuities, thefe two cuftoms may 
•* well ftand together, and are but two different ways 
“ of barring the intail j and I think the furrender the 
« bcft.” 


Cbsffh, 
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Chappie , Juft, to the fame effect } “ And* the 
“ cuftoms muft be taken to be both coeval, we can- 
“ not fay which is prior ; they feem equally conve- 
“ nient to prevent perpetuities.” 

Wright , Juft. — “ It feems to be agreed by the 
“ counfel on both fides, that an intail of a copyhold 
“ may be barred by a recovery, or by a furrender in ‘ 
( * fee within a manor, where there is no cuftom for 
“ barring by recovery ; but it is infifted on one fide, 
<c thefe two cuftoms cannot ftand together. It has 
“ been a controverted queftion, fince I attended this 
“ bar, whether copyholds could be intailed : it is now 
“ at this day faid they may, by cuftom co-operat- 
“ ing with the ftatute de donis ; but this is quite new 
u to me. The ftatute de denis created no new eftate. 
“ Copyholders are no more than tenants at will, and 
“ it is by the will of the lord and his mere confent 
“ only, that they are permitted to limit their copy- 
“ holds in this or that way, either by furrender, or as 
“ the cuftom happens to be. And furely the lord, 
“ who of his mere will permits a limitation to J. S. 
“ and the heirs of his body, may permit J . $. to 
« alien the fame by furrender : nobody ever thought 
<c that copyholds were within the ftatute de donis ; 
« barring intails in copyholds have been much talked 
<* of; but I think there is.no fuch thing. It is only 
« a way invented and permitted by the lord, to 
« get rid of the intail : the true reafon of the ifiue in 
«* tail bring barred is the recovery over in value; 
« now, there can be no fuch thing in the cafe of a 

Pp 3 “ copyhold: 
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48 copyhold : I think the furrender is a better way, if 
88 the lord permits it, becaufe cheaper.” 

N. B. Wright , Juftice, declared, that there was no 
poflibility of underftanding this natter by the books, 
and faid he had laboured much to underftand them, 
and could not. 


Doe v. 
Truby, 

% Black R. 


944 * ^ • 


Dennifon , Juft. — “ Nothing more clear than that 
48 tenant in tail of a copyhold may bar his iffue by 
88 furrender : and, where there may be a real a&ion, 
♦* there may be a recovery. Co. Lit. 60 b. Thefe 
88 are only two different conveyances j and it might as 
88 well be faid that, at common law, where there is a 
88 fine, that will bar the iffue as well as the recovery, 
84 therefore one of them muft be void. A furrender, 
,8 I think, is a more natural way of conveying copy- 
88 holds than a recovery, and I cannot fee any ufe 
88 a recovery is of, but only to create greater ex- 
f e pence.” 


A grant of § *6. A grant of the freehold of a copyhold eftate 
^ftroys an^ t0 a P er ^ on having an eftate tail in fuch copyhold, will 
Intail. operate fo as to extinguilh the eftate tail. 


Dunn v. § 27. A copyholder in tail accepted a grant from 

^pTwnu. 9. * or< * t h e manor of the freehold and fee fimple 

to him and his heirs, and died indebted by bond 
wherein the heirs were bound ; and, on a bill brought 
by the bond creditor for fatitfaftion out of the afiets 
left by the obligor, the queftion w as, whether the 

prcmifai 
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premifes were afifets by defeent, and liable to the 
bond ? 

The Lord Chancellor, ofter time taken to confider 
of it, thus delivered his opinion.— M Unlefs it be ex- 
(t prefsly found that the cuftom of the manor allows 
“ of intails, then this is a fee conditional, and plainly 

merged by the grant of the freehold in fee : but, 
tc fuppofing the cuftom of the manor does warrant 
* 6 intails, yet the copyhold is extinguiihed, becaufe 
<c in the eye of the law that is but an eftate at will, 

“ and mull be merged by the grant of the freehold. 
ct The premifes by fuch grant are fevered from the 
(( manor, confequently the cuftom of the manor 
“ cannot corroborate the legal eftate at will. The 
“ copyholder cannot hold of himfelf j and the copy- 
et hold, though intailed, is fwallowed up in the greater 
“ eftate of the freehold : and as the tenant after fuch 
“ time as he took the grant, did not himfelf continue 
** a copyholder, fo his fon, on the defeent of the 
“ freehold, is likewife no copyholder, which may be 
tc faid from fon to fon ad infinitum. Moreover, if 
«* the intail of the copyhold be not extinguiihed, it 
« will be a perpetuity ; fince the only proper way of 
“ barring the intail of a copyhold is, by recovery in 
« the lord’s court ; but, after fucli feverance as in the 
“ prefent cafe, no recovery can be fuffered in the 
“ lord's court/* 

5 At the end o£ this cafe there is a note in 3 P. Wots.’ 
which it is iadd, if A. be copyholder in tail remainder lu Note **' 
to &. in fee, and A* takes a gram of the freehold from 

the 
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die lord, to him and hie heirs, and dies without iflue, 
is not B. in whom there was once a veiled remainder 
in fee of the copyhold premifes, intitled to the fame ? 
In anfwer to this Mr. Cox fays ; M With refpeft to the 
“ quere made in the note above, it feems that the 
“ remainder man could haye no equity againll the 
“ tenant in tail (who had power to bar the remainder 
** *one way or other,) upon the principle of Cann v. 
$t Cann** 1 Vcrn. 480. 

$ 39. This do&rine has been confirmed in the fol- 
fowing modern cafe. 

William Murball furrendered a copyhold to the ufe 
of himfelf and his wife for their lives and the life of 
the furvivor, remainder to the ufe of William their 
eldell fon in tail, remainder to John their fecond fon 
in tail, with feveral remainders over. William Mur - 
hall the eldell fon died without ilfue. The Duke of 
Bridgewater who was feifed in fee of the manor 
granted the faid premifes to the faid William Murball 
the elder, his heirs and affigns for ever, freed and 
enfranchifed from all fervices. William Murball died 
without difpoling of the faid premifes, or the freehold 
thereof, by which means they defeended to John 
Murball , who by his will charged the fame with the 
payment of his debts and legacies, and devifed it tp 
Thomas Murball . In this manor no recoveries were 
fullered, but ellates tail were barred by furrender. 
The bill was filed by legatees ; the Mailer reported 
that the premifes were charged by the will j to winds 
report exceptions were taken. 

Thy 


Challoner y. 
Murhall, 

2 Vef. Jun. 
5 * 4 * 
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The Lord Chancellor faid it was impoffible that any 
equity could keep alive this intail. Thomas Murhall 
(the next remainder man in tail,) never could have had 
a bill againft his father and eider brother. No one 
could have a right againft the tenant in tail. The 
cafe from Lord Jeffries proved a plain proportion, 
that where the intereft of the lord of the manor 
was united with the copyhold in tail, there mull: 
be a merger, for the method of barring it could not 
exift. 

% 30. It has been ftated that where the cuftom of 
a manor does not admit of an intail of a copyhold, a 
furrender to the ufc of a perfon and the heirs of his 
body, gives him a conditional fee ; in which cafe a 
furrender after iflue had will bar the eftatc. 

§ 31. A furrender of copyhold lands was made 
within the manor of Stevcvfon to the ufe of J, S. and 
the heirs of his body : and after iflue had he fur- 
rendered the lands to a ftranger. It was agreed by all 
the Juftices that this was a conditional fee at the com- 
mon law; and that after iflue, he might alien the 
lands. 

$ 32. Although in general a copyhold eftate can 
only be aliened by furrender and admittance, yet Lord 
Coke lays, that where a man hath but a right to a 
copyhold, he may releafe it by deed, or by copy, to one 
fhst is admitted tenant de fafto. 
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§ 33. A copyholder furrendered his copyhold lands 
out of cqurt to the ufe of another and his heirs;' upon 
certain conditions. At the next court the furrender 
was prefented, but in the prefentment the conditions 
were oiftitted : and he to whofe ufe the furrender was 
made being dead, the lord, by the fleward, according 
to the cuftom, admitted his daughter and heir, who 
entered. The perfon who made the furrender, by his 
deed releafed to the daughter being in pofleflion, and 
afterwards entered upon her ; and if his entry was 
lawful or not was the queftion. It was adjudged that 
his entry was not lawful. The great doubt was, if by 
the faid releafe by deed, the cuflomary right of the 
copyholder was extinft, and he who made the fur- 
render barred of his right ; and it was objected that 
Littleton fays, that a copyholder cannot alien his land 
by deed, but if he will alien, he ought to furrender ; 
and that fuch tenants are called tenants by copy, be- 
caufe they have no other evidence concerning their 
tenements but the copies of the court rolls, and it was 
faid that, that excludes all releafes by deed, for then 
they would have other evidences than the court rolls. 
Alfo it was faid that he who pyrehafes the land, may, 
upon fearching the rolls, be advifed if the title of the 
land be good ; but if a releafe by deed fliould extin- 
guish rights, then it would be very dangerous to pmr~ 
chafers, for that doth not appear in the rolls. To' 
which it was anfwered and refolved that the releafe in 
the cafe at bar extinguished the right of the copy* 
holder. And their reafon was^becaufe he to whom fife 
releafe was made was admitted to tfe tenements and 
in jpofc&mi fo .that* a releafe of tie 
18 








